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DECISION
Fair Work Act 2009
s.185 - Application for approval of a single-enterprise agreement

Christadelphian Homes Ltd T/A Christadelphian Aged Care
(AG2016/8048)

CHRISTADELPHIAN AGED CARE (NSW) ENTERPRISE
AGREEMENT 2016
Aged care industry
COMMISSIONER JOHNS

SYDNEY, 5 JULY 2017

Application for approval of the Christadelphian Aged Care (NSW) Enterprise Agreement
2016 – reasonable steps in explaining the Agreement – was there a substantial change to the
Agreement as a result of undertakings provided by the employer – misleading statements.
[1]
On 23 December 2016 Christadelphian Homes Ltd T/A Christadelphian Aged Care
(applicant) made an application in the Fair Work Commission (Commission) for the
approval of the Christadelphian Aged Care (NSW) Enterprise Agreement 2016 (Agreement).
The application was made pursuant to s.185 of the Fair Work Act 2009 (Cth) (FW Act). The
Agreement is a single-enterprise agreement.
[2]

The Agreement was lodged within 14 days after it was made.

[3]
On 23 December 2016 the New South Wales Branch of the Australian Nursing and
Midwifery Federation (NSW ANMF) filed a Form 18 Statutory Declaration in relation to the
application for approval of the Agreement. In answer to the question “Does the Union
support the approval of the Agreement by the Fair Work Commission?” the NSW ANMF
answered “Yes”.
[4]
On 23 December 2016 the New South Wales Nurses and Midwives’ Association
(NSWMA) filed a Form 18 Statutory Declaration in relation to the application for approval of
the Agreement. In answer to the question “Does the Union support the approval of the
Agreement by the Fair Work Commission?” the NSWMA answered “Yes”. The NSW ANMF
and NSWMA are collectively referred to as the “Nurses’ Unions”.
[5]
On 10 January 2017 the Health Services Union (HSU) filed a Form 18 Statutory
Declaration in relation to the application for approval of the Agreement. In answer to the
question “Does the Union support the approval of the Agreement by the Fair Work
Commission?” the HSU answered “No”.
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[6]
On 14 February 2017 the HSU provided particulars of its objection to the Agreement’s
approval. It stated that it opposed the approval of the Agreement on the basis that the
Commission cannot be satisfied that the Agreement has been genuinely agreed to by the
employees covered by the Agreement pursuant to s.186(2)(a) of the FW Act, because the
applicant did not take the necessary actions to explain the terms of the Agreement to its
employees in an appropriate manner when taking into account their particular circumstances.
[7]
On 8 February 2017 the Commission wrote to the applicant advising that a number of
concerns had been flagged by the Agreements Triage regarding whether or not the Agreement
passed the Better Off Overall Test (BOOT). The applicant was directed to submit how the
Agreement passed the BOOT or otherwise provide an undertaking to ameliorate the concerns
raised by the Commission.
[8]
On 17 February 2017 the applicant wrote to the Commission and addressed the issues
raised with the BOOT. The applicant provided undertakings in relation to part time
employees, casual employees, overtime, and breaks between shifts. The applicant submitted
that with the undertakings provided, each of the employees who would be covered by the
Agreement would be better off overall than if their employment was instead subject to the
applicable underlying Awards.
[9]
On 17 March 2017 the HSU filed an amended F18 and raised two further grounds for
objecting to the approval of the Agreement. In total, the HSU raised three objections to the
Agreement’s approval, as follows:
a) the Commission cannot be satisfied that the Agreement has been genuinely agreed
to by the employees covered by the Agreement pursuant to s.186(2)(a) of the FW
Act,
b) the undertakings provided by the applicant result in substantial changes to the
Agreement and therefore it fails the BOOT pursuant to s.190(b) of the FW Act,
and
c) the Applicant made a misleading statement that had the potential to affect the vote
of employees covered by the Agreement pursuant to s.188(c) of the FW Act.
[10]

Consequently the matter was scheduled for Hearing on 19 April 2017. At the Hearing:
a) Mr B Gee appeared, with permission (pursuant to s.596(2)(a) of the FW Act), for
the applicant,
b) Mr L Maroney appeared, with permission (pursuant to s.596(2)(a) of the FW Act),
for the HSU, and
c) Ms L Robinson appeared for the Nurses’ Unions.

Submissions and evidence
[11] The Commission, as presently constituted, has had regard to all of the evidence
received including submissions made at the hearing and the documents filed prior to the
hearing (that were tendered as exhibits). Consequently, in coming to this decision the
Commission, as presently constituted, has had regard to the following:
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Exhibit
no.

Description

Transcript
ref.

N/A

Form F16 – Application for approval of an enterprise
agreement submitted by the applicant dated 22 December 2016

N/A

N/A

Form F17 – Employer’s statutory declaration in support of an
application for approval of an enterprise agreement dated 22
December 2016

N/A

N/A

Form F18 – Statutory declaration of employee organisation in
relation to an application for approval of an enterprise
agreement submitted by NSW NMF dated 23 December 2016

N/A

N/A

Form F18 – Statutory declaration of employee organisation in
relation to an application for approval of an enterprise
agreement submitted by NSWMA dated 23 December 2016

N/A

N/A

Amended Form F18 – Statutory declaration of employee
organisation in relation to an application for approval of an
enterprise agreement submitted by HSU dated 17 March 2017

N/A

N/A

Undertakings provided by the applicant dated 27 April 2017

N/A

N/A

Correspondence from FCB to the Commission dated 17 January
2017

N/A

A1

Correspondence from FCB to the Commission dated 17
February 2017

PN15

A2

Applicant’s Outline of Submissions dated 8 March 2017

PN16

A3

Statement of Megan Louise Bowe dated 8 March 2017

PN17

A4

Statement of Alison Bolton dated 8 March 2017

PN18

A5

Supplementary Statement of Alison Bolton dated 21 March
2017

PN19

A6

Statement of Catherine Ruth Strachan dated 8 March 2017

PN20

A7

Applicant’s Submissions in Reply dated 12 April 2017

PN21
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A8

Supplementary Statement of Catherine Ruth Strachan dated 12
April 2017

PN24

HSU1

Outline of Submissions filed by the HSU dated 24 March 2017

PN25

HSU2

Statement of Ben Steltenpool dated 24 March 2017

PN26

NMA1

Joint Submission of the NSWNMA and ANMF NSW dated 24
March 2017

PN29

[12] But for the objections raised by the HSU, the Commission, as presently constituted, is
satisfied that the Agreement meets the statutory requirements prescribed in the FW Act. It
remains then for me to consider and determine the objections pressed by the HSU.
s.180(5) & (6) – Did the employer take reasonable steps in explaining the Agreement to its
employees
[13] In its F18, the HSU submitted that the Commission cannot be satisfied that, when
taking into account the particular circumstances of the applicant’s employees, the Agreement
was explained to those employees in an appropriate manner. In its correspondence dated 14
February 2017, the HSU clarified that the “personal circumstances” it referred to was that, it
says, 292 employees were from non-English speaking backgrounds and 42 employees were
under 21 years of age. It submitted the applicant did not properly consider these issues when
explaining the Agreement to its employees.
[14] On 17 January 2017 the applicant wrote to the Commission (17 January Letter) and
submitted that the applicant took all reasonable steps to explain the terms of the Agreement
and the effect of those terms on its employees and ultimately, the group of employees covered
by the Agreement had genuinely agreed to the Agreement. The applicant further detailed the
steps taken by it to ensure that its employees understood the Agreement and genuinely agreed
to it. The submissions were to the following effect1:
a) The employer provided all employees who would be covered by the Agreement
with a summary of key employee entitlements under the new Agreement. The
summary document outlined the variation of any employee entitlements under the
current agreement as compared to the proposed Agreement. Copies of the
summary document were made available to employees at each of the employers
aged care facilities during the access period.
b) Between 7 and 14 December 2016, the applicant conducted 2 employee bargaining
sessions at each of the six sites covered by the proposed Agreement. At each of the
sessions the terms of the Agreement were explained to employees, as well as
specific mention of the variations in entitlements between the current agreement
and the new Agreement. Presentations were delivered verbally and in person,
accompanied by a slide show. The presentation covered topics such as leave
1
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entitlements, dispute resolution, consultation, shift work, overtime and other
penalty rates, public holidays and work management.
c) At the conclusion of the sessions a memorandum was issued to all staff addressing
frequently asked questions arising during the presentation. Approximately eight
employee memorandums were issued, and each of them addressed the terms of the
Agreement and the effect of those terms on employees, including but not limited
to, dispute resolution, work load management and public holidays.
d) All employees possess a certain level of English language skills which enable them
to effectively communicate with the residents in the employer’s aged care
facilities, and for that reason, the dual method of explanation (verbally and written)
addressed the particular circumstances of the relevant employees. In addition all
employees were advised that any additional questions could be raised with their
bargaining representatives, their managers or the applicant’s human resources
team.
[15]

In its submission the applicant noted that:
a) For the purpose of s.180(5) of the FW Act, the employer may satisfy its obligation
to explain the terms of the Agreement via explanations given prior to and during
the access period,2
b) “it would be unrealistic to ignore the active bargaining campaigns” by the
bargaining representatives for the Agreement such as the unions, 3 and
c) the NSW NMA has not raised any objection to the approval of the Agreement in
general terms or in relation to the explanation afforded to employees in particular.

[16] In the 17 January Letter the applicant also addressed the objections raised by the HSU,
namely, that the Agreement was not “made”, and the Agreement was not validly signed by
representatives of the employees. As a result of the applicant’s correspondence on these
issues, the HSU later withdrew both objections.
[17] On 14 February 2017 the HSU confirmed that notwithstanding the 17 January Letter,
it maintained its objection to the approval of the Agreement on the grounds that the employer
did not comply with s.180(5) and (6) of the FW Act.
[18] In the lead up to the Hearing the applicant filed its Outline of Submissions (Exhibit
A2). The applicant's submissions were to be read in conjunction with the 17 January Letter
and correspondence sent on 17 February 2017. In those submissions the applicant submitted
that the Agreement fulfilled the mandatory requirements of the FW Act including s.180(5)
and s.180(6). In relation to those sections the applicant submitted:
“32. From the time of the initial notification to employees regarding the Agreement
process on 20 June 2016, up to the time that the approval vote period concluded on 19
December 2016, the Applicant has ensured that all employees have access to:
2

McDonald’s Australia Pty Ltd v SDA [2010] FWAFB 4602 at [30]

3

National Tertiary Education Industry Union v University of New South Wales [2011] FWAFB at [33]
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a. information regarding the Agreement (in its various forms) throughout the
bargaining process. For the purpose of section 180(5) of the (FW) Act, the
employer may satisfy its obligation to explain the terms of the Agreement
via explanations given prior to and during the access period,
b. the written terms of the Agreement (in its finalised form),
c. an explanation of the Agreement and the effect of the terms of the
Agreement.
33. Further, the Applicant ensured that all employees proposed to be covered by the
Agreement had an opportunity to consult with the Applicant’s representatives and the
employee bargaining representatives about the Agreement and any effects that the
Agreement may have on their employment.
34. The Applicant has taken the following steps to discuss and explain the effects of
the Agreement with employees:
a. On 7 December 2016, the Applicant distributed information packs containing:
i.

a series of frequently asked questions (FAQs), with answers, in
relation to the proposed Agreement, many of the
changed…and/or detailed clauses and information regarding the
voting process;

ii.

a summary of key employee entitlements under the proposed
Agreement;

iii.

a document mapping classifications from the Applicant’s
existing enterprise agreements to the classifications in the
proposed Agreement; and

iv.

notification in relation to the voting period, the details of the
voting procedure and how employees not present in the
workplace could vote on the Agreement.

b. Between 7 December 2016 and 14 December 2016, the Applicant facilitated
numerous employee information sessions… In each of the sessions, the terms
of the Agreement were explained in an appropriate, comfortable forum, in
basic conversational English (taking into consideration young employees and
culturally and linguistically diverse employees who may have a preference for
verbal as opposed to written communications) and all employees were
encouraged to ask questions and provide feedback in relation to the Agreement
in an environment “conducive to understanding the Agreement”. All
employees were paid for time spent at these meetings.
c. On 15 December 2016, the Applicant distributed a second set of FAQs
summarising the most common questions arising from the employee
information sessions to employees who would be covered by the proposed
Agreement.

6

[2017] FWCA 3590

d. Throughout the entire process, employees were reminded that if they had
questions in relation to the Agreement they were invited and encouraged to
discuss their questions and particular circumstances with their Facility
Manager, bargaining representative or the Applicant’s Human Resources
Manager. All employees were provided with the HR Manager’s mobile phone
number for this purpose.
35.
All employees engaged and proposed the be covered by the Agreement have
attained at least a level of conversational English (as this is a requirement of their
roles). Further, no employee requested that the information be translated to a language
other than English. The Applicant therefore submits that the terms were explained to
employees in an appropriate manner having regard to the circumstances of all
employees and there was no requirement to present the information using any different
method or in different format.
36.
Further, the Applicant submits that there is no evidence before the Commission
of any complaint by any employee who would be covered by the Agreement that they
did not have an opportunity to ask questions in relation to the Agreement. There is
also no evidence before the Commission of any complaint by an employee that they
did not have an opportunity to attend and participate in meetings for the purpose of
having the Agreement explained. On this basis, and for the reasons outlined in
paragraphs 30 to 35 (inclusive) above, the Applicant submits that it has satisfied the
requirements of sections 180(5) and (6) of the (FW) Act.”
[19] At the Hearing Ms Megan Bowe, a solicitor and Partner at FCB Lawyers gave
evidence and was cross examined by Mr Maroney. Ms Bowe was appointed as the bargaining
representative for the applicant in bargaining for the Agreement. Ms Bowe attended 9
Bargaining meetings for the purpose of facilitating bargaining for the Agreement. Under cross
examination, Ms Bowe gave evidence to the following effect:
a) she was aware of a number of employees at the Courtlands facility who were from
a non-English speaking background,4
b) she spoke with employees at multiple facilities who were from a non-English
speaking background,5
c) she explained to employees that in the existing agreements there is a workload
management clause, and that as a result of discussions with the HSU and NSW
NMA, it had been revealed that the workload management clause was not working
as well as it could have been, and that the process was generally not followed. She
explained to employees that for that reason, the workload management clause will
not be included into the new Agreement, but instead will be dealt with in CQI
meetings,6
d) she gave all presentations in English,7

4

Transcript PN57

5

Transcript PN60

6

Transcript PN83

7

Transcript PN90
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e) she did not consider translating any of the documents produced in her role as a
bargaining representative,8 and
f) she did not arrange for bilingual management representatives to be present as part
of her role as a bargaining representative.9
[20]

In her statement Ms Bowe gave evidence to the following effect:
g) in delivering her presentations she avoided the use of legal jargon where possible
and instead used plain English in a conversational style,10
h) she would remind employees present at the presentations that it was open to them
to ask questions, or they could ask questions privately if they felt uncomfortable
doing so in the group sessions,11
i) on 7 December 2016 she attended the Casa Mia site and facilitated 2 employee
information sessions. At those sessions she answered questions relating to the
dispute resolution procedure, advising that the removal of the arbitration clause
does not mean employees cannot raise issues with their manager, human resources
or their union representative,12
j) on 7 December 2016 she attended the Southaven site and facilitated 2 employee
information sessions. At those sessions she answered questions relating to the
payment of uniform allowance and whether or not certain employees would be
covered by the new Agreement,13
k) on 8 December 2016 she attended the Courtlands site and facilitated 2 employee
information sessions. Employees of this site are covered by the relevant Modern
Award, hence Ms Bowe took the time to explain to employees the difference
between the implementation of an agreement as opposed to an Award. At these
sessions she answered questions relating to recognition of service with their
previous employer and the preservation of their existing rates of pay,14
l) on 9 December 2016 she attended the Ashburn House site and facilitated 2
employee information sessions. At those sessions she answered questions relating
to redundancy payments and long service leave. She explained that the entitlement
to redundancy pay in the new Agreement is the same as it is in the existing
agreement. Further, she explained that their entitlement to long service leave is
protected by law and cannot be taken away from employees. However, she also
clarified that there is one change to how long service leave will be paid if
employees left Christadelphian and went to work somewhere else,15

8

8

Transcript PN92

9

Transcript PN93
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Exhibit A3 – para 15

11

Exhibit A3 – para 16-18

12

Exhibit A3 – para 19.1

13

Exhibit A3 – para 19.2

14

Exhibit A3 – para 19.3

15

Exhibit A3 – para 19.4
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m) on 12 December 2016 she attended the Chamberlain site and facilitated 2
employee information sessions. At those sessions she answered questions relating
to the payment of long service leave and also directed a group of employees to
address their questions regarding classifications to Alison Bolton. She observed
those employees engaging in discussions with Ms Bolton, however did not hear
the content of what was discussed,16 and
n) on 13 December 2016 she attended the Ridgeview site and facilitated 2 employee
information sessions. At those sessions she answered questions relating to the
removal of the additional picnic day from the new Agreement, the removal of the
option to take time in lieu instead of receiving public holiday penalty rates and the
change to the payment of pro-rata long service leave.17
[21] The applicant also adduced evidence from Ms Alison Bolton, the applicant’s Human
Resources Manager. During the proceedings, Ms Bolton gave the following evidence:
a) the recruitment process for every employee requires them to submit a resume in
English and complete forms which are also in English,18
b) it is not a part of an employee’s regular duty to be involved in enterprise
bargaining,19
c) it would have been unusual for employees to see documents relating to enterprise
agreements,20
d) it was never a concern that employees from a non-English speaking background
would not understand the Agreement,21
e) on 5 December 2016 employees were informed that translators could be provided
if an employee requested the service.22 Ms Bolton did not look into the cost of
organising a translator. She did not contact any translation service. She was not
certain if she was able secure a translating service for 7 December 2016. No active
steps were made for bilingual employees to explain the Agreement,23 and
f) she is not aware of any employee having asked for any documents to be translated,
or requesting a translator be present at the information sessions.24
[22] Further still, the applicant called Ms Catherine Strachan, who is employed by the
applicant as a Resident Services Officer and Volunteer and Pastoral Care Coordinator. During
the proceedings, Ms Strachan gave evidence that she attended the information session at Casa
16

Exhibit A3 – para 19.5

17

Exhibit A3 – para 19.6

18

Transcript PN140

19

Transcript PN142

20

Transcript PN144

21

Transcript PN147

22

Exhibit A4 – Annexure G

23

Transcript PN161-165

24

Transcript PN173-174
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Mia and she understood all the answers provided by Ms Bowe. Further, she stated that
English is her first language, and over fifty percent of the applicant’s employees are from a
non-English speaking background.25
[23] The HSU submitted that the applicant failed to comply with the pre-approval steps
contained in s.180(5) and 180(6) of the FW Act. The HSU submitted the following in support
of its objection:
“9. The Explanatory Memorandum to the Fair Work Bill 2008 provides guidance on
what is contemplated by the requirement to take “into account the particular
circumstances and needs of the relevant employees”:
742. Subclause 180(6) provides examples of the kinds of employees whose
circumstances and needs the employer must take into account when explaining
the terms of the agreement and the effect of those terms.
The examples are:
•
employees from culturally and linguistically diverse
backgrounds - for these employees, an employer may need to use an
interpreter or translated materials to explain the terms of the agreement;
•
young employees - for these employees, an employer may need
to explain the terms of an agreement to both the employee and to their
parent or guardian…
10. The Applicant bears the burden of proof in relation to this application before the
Commission. It must satisfy the Commission that it has complied with the preapproval steps contained at s.180 of the FW Act. The HSU submits that the Applicant
has failed to discharge this onus.
11. There is no dispute that the Applicant has a workforce made up of many
employees from culturally and linguistically diverse backgrounds. So much is clear
from the Applicant’s F17, the evidence given by the witnesses of the Applicant, and
the evidence given by Steltenpool.
12. The contention of the Applicant is that the explanation of the terms of the
Agreement to employees from “culturally and linguistically diverse backgrounds” was
dealt with on the basis that employees are expected to have at least conversational
English as a precursor to their employment. The highest that the evidence gets for the
Applicant in terms of demonstrating that s.180(5)(b) has been satisfied is that
employees were given information about the terms of the Agreement in English and
were told that they could ask questions.
13. The mere fact that some employees from a non-English speaking background did
choose to ask questions does not demonstrate that the explanation of the terms of the
Agreement to those covered by the Agreement was appropriate.

25

10

Transcript PN195-198
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14. There is no evidence that the Applicant considered options about explaining the
terms of the Agreement in different languages, be that by nominating a point of
contact for each distinct cultural or linguistic group; or by translating the document
into the main languages spoken by the different linguistic groups in the workplace.
Such steps were accepted as satisfying the requirement of s.180(5) by Bull DP in
Application by Transit (NSW) Services Pty Ltd [2016] FWC 2742 at [40] – [43].
Further, there is no evidence that the Applicant even considered whether or not it had
to determine the manner in which it presented the terms of the Agreement to its
employees. This would be a reasonable step as contemplated by s.180(5) on the
HSU’s submission.
15. Given the size of the Applicant’s workforce from a non-English speaking
background (292 of 910 according to its F17), it is reasonable to expect it to take
further steps to ensure that the terms of the Agreement were explained in an
appropriate manner. Further, as the scope of the Agreement changed from previous
agreements covering the Applicant’s workforce, and the removal of entitlements took
place (as well as the addition of some), the importance of explaining the terms of the
Agreement, as well as the steps that would be “reasonable”, were more onerous as
employees had to understand the changed industrial landscape they were now to vote
on. The HSU submits that this is different to a situation where a new agreement was
simply a roll-over of a past agreement.”
[24] In support of its submissions the HSU called evidence from Mr Ben Steltenpool, an
Organiser at the HSU. In Mr Steltenpool’s statement, he makes a number of assertions
regarding events which took place during the bargaining process, the nationality of employees
and the level of understanding employees had of the Agreement. Mr Steltenpool also provided
a spread sheet (Spread sheet) which listed 24 employees’ answers to questions asked by Mr
Steltenpool. In his statement Mr Steltenpool stated that only 1 of the 24 employees was
willing to appear before the Commission to provide evidence that they did not understand the
Agreement. This person was not called as a witness, as such, no employee of the applicant
appeared before the Commission to give evidence that they did not understand the
Agreement.
[25]

The following evidence was adduced in cross examination of Mr Steltenpool:
a) he was not a part of the bargaining process for the Agreement,26
b) he had concerns regarding the awareness and understanding that employees had of
the Agreement and the bargaining process, however was unsure if the issue was
ever raised with the employer,27
c) he raised his concerns with the bargaining officer (Mr Toby Warnes), however this
was not included in his statement,28
d) the Spread sheet was created on 21 March 2017, around 3 months after the
Agreement was voted up,29

26

Transcript PN222

27

Transcript PN226-228

28

Transcript PN234
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e) he did not attend any of the information sessions conducted by the employer,30
f) the HSU documents relating to bargaining of the Agreement that were translated
into other languages were never distributed to employees at any of the applicant’s
sites,31
g) Mr Steltenpool corrected the statement he makes in paragraph 7 of his statement
that “Many of Christadelphian employees have very limited English”, this was
changed to “Many of Christadelphian employees who I have spoken with have
very limited English”.32 Mr Steltenpool could not provide an estimate of the
number of employees he had spoken with,33
h) he conceded that he had no proper basis to conclude that the employees he spoke
to had a very limited understanding of English,34
i) Mr Steltenpool conceded that he could not have conclusively known the
nationality of employees he had spoken to at the applicant’s sites (which is
contradictory to paragraph 12 in his statement). Further he admits he did not ask
any of the employees what nationality they were.35 The views he expressed
regarding the nationality of the employees were based on their accents and
“looks”,36
j) he conceded that it was possible that employees did understand what he was
talking about when he spoke to them, but they chose not to engage with him. He
did not ask questions to confirm that they understood him, 37
k) in paragraphs 18 and 19 of his statement he states “Most workers that I spoke to
had no idea what was in the Agreement and no idea where the Agreement process
was up to…when I tried to explain the situation to a number of workers, I could
tell that there was a common lack of understanding of what was going on with the
approval process.”. When asked “there is no basis in your evidence for forming
(that) view… other than your base opinion. Do you agree with that?” Mr
Steltenpool answered “That’s incorrect, but there is no evidence in my statement
or attached to confirm that, so, no”,38
l) he conceded that there is no evidence which suggests that any HSU member or
other person made a complaint about not understanding the Agreement,39 and

12

29

Transcript PN242

30

Transcript PN283

31

Transcript PN284-287

32

Transcript PN314

33

Transcript PN315

34

Transcript PN323

35

Transcript PN335-339

36

Transcript PN344

37

Transcript PN359-364

38

Transcript PN385

39

Transcript PN400

[2017] FWCA 3590

m) he accepted that day to day business communications at the sites he visited were
all conducted in English.40
[26] Mr Steltenpool’s evidence made clear the fact that many of his statements were mere
assumptions, or otherwise inaccurate. For this reason, little weight has been placed on his
evidence.
[27] In final submissions the Nurses’ Unions submitted that, at no stage did they issue any
notices to employees in another language.41 Further, the Nurses’ Unions did not at any stage
make a request to the applicant to provide its information and documents in other languages.42
The HSU conceded they did not make that request either.43
[28] In his final submissions, Mr Gee submitted that there is no evidence which
demonstrates an absence in the employees’ understanding of the Agreement. Mr Gee noted,
that the agreement summaries provided to employees were prepared by the unions and the
applicant, the summaries set out difference between the existing and new Agreement and that
employees were able to contact human resources to seek clarification on any point.44
[29] In his final submissions, Mr Maroney stated that the Commission specifically sets
aside culturally and linguistically diverse backgrounds as requiring special treatment. It was
put to Mr Maroney, that in circumstances where the HSU believed it was necessary for the
applicant to provide some form of translation of documents and presentations, why did the
HSU not raise it with the applicant? In answer to this, he submitted that the obligation to take
into account the cultural and linguistic backgrounds of employees falls on the employer.
Further, he submitted that in order for the employer to satisfy the Commission that all
reasonable steps were taken, it would have had to include making enquiries about the
employees from a non-English speaking background, he says, that the statement made in the
email dated 5 December 2016, that a translator may be made available does not satisfy the
term “all reasonable steps”.
[30] In its reply submissions dated 12 April 2017, the applicant submitted that there is no
evidence before the Commission that any employee did not understand the terms of the
Agreement as a consequence of the employee being from a “culturally or linguistically
diverse” background.
[31] The obligation imposed upon an employer under s.180(5)(a) is to take all reasonable
steps to ensure the terms of the Agreement and the effect of those terms were explained. In
this matter, there is no evidence to suggest they were not. The applicant held 2 information
sessions across several sites and provided a comprehensive explanation of the differing terms
of the existing agreement and the new Agreement.

40

Transcript PN406

41

Transcript PN421

42

TranscriptPN425

43

Transcript PN431

44

Transcript PN471
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[32] The applicant referred to the Full Bench Decision McDonald’s Australia Pty Ltd v
Shop, Distributive and Allied Employees Association [2010] FWAFB 4602 (McDonald’s).
Specifically paragraphs [34]-[35] which state:
“[34] The notion in this extract is that unless there is evidence of a differentiated
method of explaining the terms of the agreement to different groups of employees the
employer cannot be said to have taken reasonable steps to ensure that the explanation
is provided in a reasonable manner. We reject this approach. If a method of
explanation is adequate for all groups of employees there is no need that it be
differentiated. There is no suggestion in any of the material or the comments of the
Commissioner that any of the means of communication, or the communications as a
whole, were in any way deficient. We are of the view that the Commissioner erred in
her approach to this requirement.
[35] Reviewing the evidence for ourselves we note that the employers held meetings
to explain the agreement. The employers used a variety of meeting venues to
encourage attendance including the hiring of movie theatres. Agreement summaries
were prepared by the SDA in consultation with McDonald’s. Those summaries set out
the differences between the terms of the Agreement and current terms and conditions.
Employees were given hard copies of the summaries or given access to electronic
versions and copies on notice boards. Additional meetings were conducted by the
union at which explanations were given and questions could be asked. Employees
were also able to contact the People Resources Department in each State to seek
clarification of any matter.”
[33] The HSU argued that the McDonald’s decision cannot be relied upon because in that
decision the issue in dispute was in regards to agreement summaries prepared by the
bargaining representative, which the HSU says, was in an advantageous position regarding
what was required to properly explain the agreement to employees, whilst in this matter, the
HSU submits that it did not have that luxury.
[34] Further, the applicant relied upon the decision in Transit (NSW) Services Pty Ltd T/A
Transit Systems [2016] FWC 2742 (Transit Systems), in which Deputy President stated:
“[42] There was no evidence produced that any employee did not understand the terms
of the Agreement, only that it was not explained by Transit in a language other than in
English to employees. All employees were invited to attend information sessions to
ask any questions about the understanding of the Agreement. At some of the
information sessions TWU officials attended and spoke to employees. The evidence
indicated that the TWU only ever spoke in English or produced documentation in
English to the workforce when discussing the Agreement.”
[35] I adopt the approach of the Deputy President. There is no doubt that the applicant
employs a significant number of employees from a culturally and linguistically diverse
background. Section180(6) of the FW Act states that cultural and linguistic diversity is an
“example of the kinds of employees whose circumstances and needs are to be taken into
account for the purposes of complying with [s.180(5)]”. There can be no doubt the applicant
recognised the diversity amongst its employees and went to great lengths of organising
information sessions, providing the FAQs sheets, providing the agreement summaries,
answering questions, offering contacts for any questions at any time, and offering the services
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of a translator. While it was conceded by Ms Bolton that other than simply advising
employees that a translator can be provided on request, no further action was taken. However,
offering the service was the applicant’s way of taking into account the possibility that an
employee may not have an understanding of the Agreement because of their cultural or
linguistic diversity. Not a single employee requested the services of a translator, no employee
complained to the applicant that they lacked understanding of the Agreement, no complaint of
the same was made to either the HSU or the Nurses’ Unions.
[36] For all of these reasons and in circumstances, where the HSU has not been able to
provide any evidence or a “warm body” to testify in the Commission that there was a lack of
understanding of the Agreement, the Commission, as presently constituted, is satisfied that
the applicant satisfied the requirements under s.180(5) and s.180(6) of the FW Act.
Do the applicant’s undertakings result in a substantial change to the Agreement – s.190(3)(b)
[37] The HSU submitted that the undertakings provided by the applicant result in
substantial change to the Agreement, which is prohibited by s.190(3)(b) of the FW Act. The
applicant rejects this submission.
[38]

The HSU submitted that:
“16. The HSU’s objections in relation to the undertakings offered by the Applicant are
based on two limbs.
17. First, the undertakings result in “substantial changes to the agreement” which is
prohibited by s.190(3)(b).
18. Second, that “Undertaking 5” relating to casual employees covered by the Aged
Care Classifications in the Agreement, does not rectify the concerns of the
Commission about the deprivation of overtime to casual employees.
The undertakings result in “ substantial changes to the agreement” which is
prohibited by s.190(3)(b)
19. The undertakings offered by the Applicant to rectify the concerns of the
Commission result in substantial changes to the Agreement and therefore cannot be
accepted by reason of s.190(3)(b). In such a situation, the Commission must conduct
the better off overall test in the absence of such undertakings.
20. The Full Bench of the Commission considered s.190(3)(b) in AKN Pty Ltd t/a
Aitkin Crane Services [2015] FWCFB 1833 at [34]:
“The statutory scheme therefore requires the application by the Commission of
the provisions of ss.186-190 to an enterprise agreement that has been already
bargained for, approved by employees and “made” under Div.3 and Subdiv.A
of Div.4 of Part 2-4. That is to say, in relation to non-greenfields enterprise
agreements, the Commission is discharging its functions by reference to an
agreement which has already been developed and finalised by a process of
collective bargaining at the enterprise level. The Commission’s approval
functions are not intended to be a process by which an employer, in a process
15
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of dialogue with the Commission, can seek to develop the agreement further so
that it may eventually satisfy the approval requirements in ss.186 and 187. The
undertaking facility in s.190 provides an opportunity to an employer to proffer
an undertaking to address any concern which the Commission may have
concerning the satisfaction of the approval requirements in ss.186 and 187.
Because any such undertaking may not result in substantial changes to the
agreement, the opportunity provided is necessarily limited in nature and cannot
involve a wholesale reshaping of the agreement which has already been made.”
21. That case was recently cited by Commissioner Williams in Furnace Solutions Pty
Ltd [2017] FWC 1444 where the Commissioner made the following comments about
an undertaking offered by the applicant in that matter:
“The second undertaking given by the Applicant is designed to ensure that the
Agreement, when read in conjunction with the undertaking, satisfies the BOOT
and as such there is no barrier to the Agreement being approved. The
undertaking in this matter however is not limited to minor changes which
simply clarify terms of the Agreement. Instead the undertaking includes
significant changes to the wage rates in the Agreement, changes to the wording
of multiple clauses in the Agreement, the inclusion of new provisions in the
Agreement and the calling up of allowances as they operate in the Award to
now be entitlements under the Agreement which had previously been silent on
these matters.”
22. Accordingly, any undertakings made by the Applicant should not involve the
“reshaping” of the Agreement, should not involve “changes to the wording” of the
Agreement’s terms, or “the inclusion of new provisions in the Agreement”.
23. The HSU only seeks to make submissions on the undertakings made by the
Applicant that affect its members and makes no submissions on undertakings that only
affect the members of the NSW Nurses and Midwives Association.
Undertaking 1
24. Undertaking 1 involves the addition of a new clause into the Agreement. This
undertaking does not clarify an existing clause of the Agreement, it is the creation of
new rights separate to the Agreement that was “made” on 19 December 2016.
25. The HSU submits that this undertaking must be rejected pursuant to s.190(3)(b)
of the Act as it substantially changes the Agreement.
Undertaking 2
26. The HSU repeats its submission in relation to Undertaking 1 for Undertaking 2.
Undertaking 6
27. Undertaking 6 is a significant change to an important condition in the Agreement.
The parties at the bargaining table discussed this issue specifically and the position
was agreed on the basis of other concessions by the employer. This clause was put to
16
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the Applicant’s employees to vote upon. The change to this clause is a “substantial
change” to the Agreement.
“Undertaking 5 ” relating to casual employees covered by the Aged Care
Classifications in the Agreement, does not rectify the concerns of the
Commission about the deprivation of overtime to casual employees
28. If the Commission is minded to accept Undertaking 5 by the Applicant, the HSU
submits that it does not rectify the concerns of the Commission. Under cl. 25(b)(i) the
Aged Care Award 2010 (Award), a casual employee is entitled to time and a half for
the first 2 hours after they exceed 38 hours per week or 76 hours per fortnight.
Alternatively, a casual employee under the Award is entitled to the same after 10
hours work on any single day under cl. 25(b)(ii).
29. Under the Agreement, a casual employee (apart from casual nursing assistants) is
not entitled to overtime in any circumstances. The Applicant’s undertaking seeks to
limit the disadvantage to 10 hours over a 4-week period. Such an undertaking could
leave an employee up to 5 hours’ worth of pay per 4 weeks worse off, and
65 hours’ worth of pay worse off per year. Depending on the amount of hours worked
by a casual employee, considering a casual’s often sporadic roster, this disadvantage
could result in a casual being worse off than if they were under the Award.
30. A further issue is the words “unless by mutual agreement” in Undertaking 5. An
employee is unable to “mutually agree” to be worse off under the Agreement. Under
the undertaking given by the Applicant, if a casual employee agreed to work, say, 40
hours’ overtime in a 4 week period, then they could. Such a situation should leave the
Commission with no doubt that this clause causes the Agreement to fail the BOOT.
31. The HSU submits that cl. 27.1 of the Agreement results in casual employees being
not better off under the Agreement than the Award.”
[39] In addition to the applicant’s submissions in reply, Mr Gee made the following oral
submissions:
“MR GEE: I will not take you to those in any great detail other than to say that at
paragraph 11 we have referenced three decisions of this Commission as exemplar
decisions. The first two are by Saunders C where the Commissioner saw fit to
approve an agreement with undertakings where the undertakings increased rates of
pay, deleted parts of clauses, all changes that are of a similar nature to what is
proposed in this agreement. We do not stand out in any way by comparison to those
two decisions. In the third case, Croft Taxi Trucks Agreement, the decision of
Bartels DP, where there were even more substantive changes, an increase to rates, a
change in the minimum start. That didn't arise in substantial changes. The agreement
was approved.
I have omitted from that list and I have shared with my friend one and one only further
example of that type of undertaking. It is in the matter of Bupa Care Services ANMF
and HSU Enterprise Agreement 2009, 2010 FWAA 3238, if I may.
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I have handed the Commission two decisions. The first one is the appeal in Bupa Care
Services Pty Ltd. It is reasonably lengthy, but insofar as that appeal decision went to
the Bupa Care Services Agreement, there was an earlier decision of Smith C who
declined to approve that enterprise agreement. I went on appeal to a Full Bench of
Fair Work Australia with Acton SDP presiding. The appeal was upheld on the basis
that procedural fairness had been denied to the applicant, Bupa Care Services, to put
on an undertaking.
The matter was then remitted to Acton SDP and that is the second and smaller of the
decisions that I have handed up. In that decision, her Honour accepted an undertaking
which had the effect of omitting an entire clause from the enterprise agreement and
formed a view that on the basis that there was no financial detriment and there was no
substantial change with the omission of an entire clause, the undertaking could be
accepted and the agreement was approved.
We simply say that those four decisions are examples of circumstances where the
Commission has readily accepted undertakings of a similar nature and impact as the
undertakings sought to be given in this matter without controversy. I otherwise rely
on our written submissions.
…
The union has referred to the AKN Pty Ltd t/a Aitkin Crane Services Agreement at
paragraph 20 of its submissions. What must be understood is that the nature of the
agreement before the Commission in that matter was substantially different. By way
of an example, one of the clauses that concerned the Commission in that matter was a
clause that allowed 28 consecutive days of 12-hour shifts to be rostered and worked.
And that was not capable of being fixed by way of an undertaking to the
Commission's satisfaction.
There were other concerns, but that gives the flavour of the concerns held by the Full
Bench in that matter that just do not arise here. In the Furness decision which is
referred to by the HSU at paragraph 21, it involved a dispute about whether 11
separate undertakings and then a further nine separate undertakings could remedy
concerns raised by the union. I am not going to traverse those in any detail other than
to say that those matters were much broader and deeper than what is proposed in this
matter. It is evident on the fact of the Commission.
But that decision by Williams C is not in any way supportive of the proposition that
the union puts in paragraph 22. In no way can Furness be relied on to suggest that the
inclusion of new provisions in the agreement will result in substantial changes. It is
simply not an accurate statement of either that decision or the other decisions that have
been referred to.
I think perhaps a better analogy is to look at Gostencnik DP in the Kore case which we
have referred to. That is a matter where the Deputy President decided against
approving an agreement with undertakings. But at paragraphs 30 to 32, his Honour
goes through the thinking process about considering undertakings and at paragraph 32,
he says, and I quote:
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Clearly the undertakings are designed to ensure that the Agreement, when read with
the undertakings, would pass the better off overall test. However, when one examines
the proposed undertakings in their entirety it is clear that, taken as a whole, the
undertakings result in substantial changes to the Agreement.
I will close the quote there, but that is the analysis. The analysis is to look at the
proposed undertakings in the context of the entire agreement as a whole and then
decide if they result in substantial change or not. Our clear submission the conclusion
in this case is that those undertakings do not amount to a substantial change. They do
not amount to a financial detriment to any employee covered by the agreement. The
persons to be covered by the agreement have had an opportunity to consider those and
we have heard from their bargaining representatives and we say there is a proper
jurisdictional basis to accept those undertakings and approve the agreement inclusive
of those undertakings.”45
[40] In determining if the undertakings caused a substantial change to the Agreement, I will
consider them individually and collectively. The HSU only raised concerns with undertakings
relating to its members, however for completeness I consider each below:
Undertaking 1
[41] The HSU submitted that undertaking 1 involved the addition of a new clause which
creates a new right separate to the Agreement when it was agreed to. The applicant submitted
that the undertaking does no more than clarify the manner in which contracted hours will be
mutually agreed between the employer and employee, and does not result in a substantial
change to the Agreement. I accept the applicant’s submission. The undertaking does no more
than provide clarity to the term “contract hours”, which is subject of an existing clause of the
Agreement. There is no financial detriment or substantial change eventuating from the
undertaking
Undertaking 2
[42] With respect to undertaking 2, the HSU repeated its submission in undertaking 1. The
applicant submitted that the undertaking constitutes a minimal change to the Agreement in
that it provides for an entitlement to overtime for casual Health Professional and Clinical
Nurse employees already contemplated in the Agreement and does not result in a substantial
change to the Agreement. I accept the applicant’s submissions. In Tomato Exchange Unit
Trust [2017] FWC 1170 at [31] – [35], Commissioner Roe invited the employer to make an
undertaking with respect to casuals’ overtime, and concluded that if such an undertaking was
provided it would not result in a substantial change to the Agreement. I adopt this approach
and find that there is no substantial change to the Agreement as a result of the undertaking.
Undertaking 3
[43] The HSU made no direct written submission in respect to undertaking 3. Nonetheless,
the applicant submitted that the undertaking does no more than clarify the operation of the
clause by including a reference to the proposed clause 26.2(b) as provided for under the

45
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proposed undertaking 2. I accept the applicant’s submission. There is no financial detriment
or substantial change eventuating from the undertaking.
Undertaking 4
[44]

The same conclusion reached in undertaking 3 applies to undertaking 4.

Undertaking 5
[45] The HSU submitted that if the Commission is minded to accept the undertaking, it
would not rectify the concerns raised by the Commission as the entitlements in the Agreement
do not meet the entitlements provided in the relevant Modern Award. The HSU’s submission
in plainer sense was that the undertaking did not satisfy the BOOT. The applicant submitted
that given the higher rates of pay paid by the applicant to non-nursing casual employees and
the infrequent and irregular nature of overtime work by those employees an undertaking is not
necessary, however the undertaking was provided to clarify the working arrangements of
casual non-nursing employees at the time the Agreement was approved.
[46] It is the evidence of Ms Bolton that “…in the last six months only 10 casual
employees in non-nursing classifications have been required to work overtime and of these
10, 8 have only worked overtime on one occasion. Further, 9 of the 10 worked less than 5
hours overtime….” Noting that when the Agreement was voted “YES” there was no limit
imposed upon the amount of overtimes hours a non-nursing casual employee could work, and
the undertaking combined with the higher pay rates and infrequent overtimes hours worked, I
am satisfied that overall those affected employees would be better off under the provisions of
the Agreement than they would be under the relevant Modern Award. There is no financial
detriment or substantial change eventuating from the undertaking.
Undertaking 6
[47] The HSU submitted that this undertaking is a significant change to an important
condition of the Agreement and it amounts to a substantial change to the Agreement. The
applicant submitted that the undertaking does no more than provide a minimal alteration to
the Agreement to provide for a 10 hour break (as prescribed by the relevant Modern Award)
and does not result in a substantial change to the Agreement. I accept the applicant’s
submission. In ALDI Foods Pty Ltd [2017] FWC 534 at [35] – [41], Deputy President Bull
determined that an undertaking provided by the employer relating to Rest Breaks did not
result in a substantial change to the Agreement. I adopt this approach and find that there is no
financial detriment or substantial change eventuating from the undertaking.
[48]
Considering all that has been put and the factual context of the matter before me, I am
satisfied that the undertakings provided by the applicant, when considered individually, and
then collectively, are alterations of minimal effect, or are otherwise, made for the purposes of
clarification. The nature of the undertakings sought by the applicant are regularly granted by
the Commission, especially in instances where the number of undertakings are relatively low.
The undertakings provided by the applicant above are central to addressing the concerns
raised by the Commission in relation to the BOOT. Consequently, the Commission, as
presently constituted, is satisfied that by accepting the undertakings the BOOT is met, and
that, the undertakings do not result in a substantial change to the Agreement, nor cause any
financial detriment to employees as per s.190(3) of the FW Act.
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Did the employer make a misleading statement – s.188(c)
[49] The HSU submitted that statements made by the applicant, prior to the Agreement
being put to the vote, are misleading and provide a reasonable ground for believing that the
Agreement was not genuinely agreed to under s.188(c).
[50]

The HSU submitted that:
“33. When the Applicant released a bulletin to employees just prior to the ballot, it
stated that:
If staff vote “no” then:
•
Christadelphian does not need to continue bargaining or offer a
new enterprise agreement…
…
If there is a “no” vote, pay rates would stay at the current rates
indefinitely.
34. In this situation, where the Applicant’s staff had not received a pay rise since
October 2015, making a statement stating that future bargaining is at risk and that pay
rates would not move is a statement designed to influence an employee to vote “YES”
for the Agreement. Such a tactic is legitimate so long as it is supported in fact. These
statements are not.
35. Under s.228 of the Act, after the notification time for an agreement, the bargaining
representatives to a proposed enterprise agreement must meet the “good faith
bargaining requirements”. Relevant to this matter, the Applicant (and other bargaining
representatives) must recognise and bargain with other bargaining representatives for
the agreement.
36. Further, the Applicant also has the obligation of “attending, and participating in,
meetings at reasonable times”. The Commission has found that failing to meet even
where the employer holds a reasonable belief that bargaining is not currently on foot
can constitute of breach of s.228. This obligation continues until a bargaining period is
terminated.
37. The consequence of the operation of s.228(a) and (f) is that if the Agreement was
to be not approved, bargaining does not terminate, it continues until Agreement is
reached or the parties agree to walk away. This concept was explored in some length
by Flick J in Endeavour Coal Pty Ltd v Association of Professional Engineers,
Scientists and Managers, Australia [2012] FCA 764: see [30]-[52]. Importantly, Flick
J cited the following passage from the Explanatory Memorandum to the Fair Work
Bill 2008:
r.174. Where bargaining representatives cannot agree regarding agreement
content, they will be able to jointly walk away (in which case the workplace
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arrangements already in place would remain in force), take protected industrial
action or jointly seek FWA’s assistance in determining a settlement. ...
38. The HSU submits that once the “notification time”, as defined by s.173 of the Act,
has been triggered, in this case by an initiation of bargaining, the employer cannot
simply refuse to bargain and stop. If it attempts to do so, then the bargaining
representatives can take protected industrial action, or apply for a bargaining order
under s.229, in order to force the employer back to the table. This submission
corresponds with the observations of Flick J and r.174 of the Explanatory
Memorandum. If an employer stops bargaining and the bargaining representatives
agree, then both parties walk away. If the bargaining representative does not accept or
agree to cease bargaining, then it can seek various remedies to ensure the bargaining
continues. It is not as simple as unilaterally ceasing bargaining.
39. By stating to employees that, in effect, all hope was lost of a new agreement and
pay rise if the ballot came up “NO”, the integrity of the vote has to be called into
question. Given the closeness of the vote, a misleading statement such as this needs
only have misled a relatively small number of employees to affect the genuine nature
of the Agreement.
40. If the employees were to vote “NO” for the Agreement, bargaining would have
continued. The statements made by the Applicant to the contrary are patently false and
misleading.”
(Footnotes omitted)
[51] In addition to the applicant’s submissions in reply, Mr Gee made the following final
oral submissions, rejecting the proposition that any statement made by the applicant was
misleading:
“Mr GEE: … No objection to the statement was made at the time it was issued on 7
December. We are talking about the document annexure H to exhibit A4.
There is no evidence that any person, whether a bargaining representative or
employee, made a complaint about it or was confused by it or asked for it to be
clarified. There is no evidence that the union put forward any information at the time
that suggested the information was misleading. It arose for the first time almost three
months to the day after the vote was held.
The assertion is also somewhat misleading if one has regard to the entirety of
annexure H. I will not take you to the entirety of H, but if one reads - annexure H is
the email and then a document which is titled: "Enterprise Agreement 2016 Update 7
December 2016." On the fourth page of that document, from the middle of the page
downwards, there is a heading: "What happens if we vote 'no'?" If one reads to the
end, one will see that there is absolutely nothing misleading in the information that is
given and what is given is a true and correct reflection of the bargaining rules and the
position of the respective parties in enterprise bargaining.
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It is somewhat misleading for the Health Services Union to extract excerpts of that
content absent its context and suggest that those excerpts are misleading.”46
[52]
Both parties relied upon the Decision in Endeavour Coal v APESMA [2012] FCA 764
(Endeavour), in which Flick J stated:
“48. It may nevertheless be accepted that “good faith bargaining” may fail. As the
Regulatory Analysis set forth in the Explanatory Memorandum to the Fair Work
Bill 2008 (Cth) states:
“r.174. Where bargaining representatives cannot agree regarding agreement
content, they will be able to jointly walk away (in which case the workplace
arrangements already in place would remain in force), take protected industrial
action or jointly seek FWA’s assistance in determining a settlement. …
The requirements set forth in s 228(1), accordingly, do not require “bargaining”
to proceed until an “enterprise agreement” is ultimately reached. The fact that
s 228(2) expressly recognises that agreement on terms is not required expressly
contemplates the possibility that bargaining may cease without agreement being
reached…”
[53] The applicant correctly submitted that s.228(1) of the FW Act does not require
bargaining to proceed until an enterprise agreement is ultimately reached, and that s.228(2) of
the FW Act expressly contemplates the possibility that bargaining may cease without an
agreement being reached. It is the HSU’s argument that the employer made statements to
employees during the bargaining process that if they voted “NO”, certain entitlements and
advantages offered in the new Agreement will be lost indefinitely. The HSU says a statement
of that effect is an accepted method used by employers to entice a “YES” vote only in
circumstances where the statement is of a factual nature. However, the HSU submitted that in
this instance, the statements made by the applicant were not factual and therefore misleading.
[54] The HSU submitted that the following statements were not factual and were designed
to influence employees to vote “YES”:
a) “Christadelphian does not need to continue bargaining or offer a new enterprise
agreement”. It is put plainly in the Endeavour decision that an employer is not
required to continue bargaining to proceed until an enterprise agreement is
ultimately reached. This statement made by the applicant is factual. Where the
HSU accepts that an employer is permitted to make statements of this nature on
the basis that they are factual, it necessarily follows that the statement is not
misleading in nature. It is specified in the Endeavour decision that if an employer
opts to cease bargaining, the bargaining representative may seek to take protected
industrial action, this was an option which the HSU failed to consider
implementing while the Agreement was subject to bargaining. Failing to utilise
that option does not beget the option of arguing that the employer’s statement was
misleading.

46
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b) “If there is a ‘no’ vote, pay rates would stay at the current rates indefinitely”. The
applicant submitted that the HSU submissions misrepresented the information
presented to the employees, as the statement above was followed by:
“Employees will only receive an increase if their current base rate of pay falls
below the Modern Award rate, in which case the Higher Modern Award rate
would apply automatically. However, in many cases, the Modern Award rate is
much lower than what we pay now, and what we are offering, which means most
employees will not get any increase.”
If the paragraph above did not follow the statement claimed to be misleading, then
it could be argued that the statement was not factual and as a result misleading.
However, the applicant has simply advised employees that in “many cases” the
Award rate is lower than what they currently pay, or what the new Agreement
proposes to pay them, and for that reason employees would stay at their current
rates “indefinitely”. The use of the word “indefinitely” is questionable as it seeks
to propagate a degree of apprehension towards an employees’ future prospects if
they vote “NO”. While the statement could be categorised as dramatic, it could not
be deemed misleading because in the context where the current pay rates of
employees are higher than the Modern Award, the statement is factual.
[55] Consequently, the Commission, as presently constituted, is not satisfied that the
statements made by the applicant to employees were misleading, and as a result the
Agreement was genuinely agreed to pursuant to s.188(c) of the FW Act.
HSU Objections
[56]

The HSU’s objections to the approval of the Agreement are dismissed.

Nurses’ Unions
[57] The Nurses’ Unions filed joint submissions47. In that submission the Nurses’ unions
stated that they believed the applicant sought to remove a number of key conditions from
employees, however did not see that the removal of those conditions were subject to the
BOOT and for that reason did not raise an objection to the Agreement. The Nurses’ Unions
did submit however, that, with respect to:
a) Casual Assistants in Nursing /Nursing Assistants (AINs), the applicant should
provide the Commission with details of the frequency of overtime and weekend
work for casual AINs in order to be able to satisfy the Commission that the
proposed Undertakings comply with the BOOT,
b) Clinical Nurse Specialists, these employees would be worse off compared to the
Award because Overtime does not apply and Casual loading does not apply in
addition to the weekend penalty rate, and
c) the approval of the Agreement, the Nurses’ Unions will be guided by the
Commission.
47
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[58] In respect of the BOOT, the applicant submitted Undertakings dated 27 April 2017
addressing the issues raised by the Commission and the Nurses’ Unions.
[59] I accept that the Undertakings provided by the applicant alleviate the concerns raised
by the Commission and the Nurses’ Unions. A copy of the Undertakings is attached as
Annexure A. Consequently, the Commission, as presently constituted, is satisfied subject to
the undertakings referred to above, each of the requirements of ss.186, 187, 188 and 190, as
are relevant to this application for approval, have been met.
[60] The HSU and Nurses’ Unions, being bargaining representatives for the Agreement,
have given notice under s.183 of the FW Act that they want the Agreement to cover them. In
accordance with s.201(2), the Commission notes that the Agreement covers these
organisations.
[61] The Agreement is approved. In accordance with s.54 of the FW Act the Agreement
will operate from 12 July 2017. The nominal expiry date of the Agreement is 30 June 2019.
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Annexure A

TO:

Fair Work Commission
Level10, 80 William Street
East Sydney NSW 2011

lfN'DERTAKlNGS
AG2016/8048- Christadelphian Aged Care (NSW) Enterprise Agreement 2016 (Agreement)

I am authorised to make these undertakings on behalf of Christadelphian Homes Ltd (the Employer).
The Employer makes the following undertakings under section 190 of the Fair Work Act 2009 (Cth) (Act)
In connection with the approval of the Agreement:
1.

The Employer undertakes and agrees to interpret and apply the Agreement as tf clause 10.Z(c)
of the Agreement was renumbered 10.2(d) and a new clause 10.2(c) was included in t he
Agreement in the following terms:
"Before commencing port time employment, Christadelphian and a port time employee will
mutually agree ln writing the guaranteed minimum number of contract hours and the rostering
arrangements that will apply to those hours".

2.

The Employer hereby undertakes to interpret and apply the Agreement as if clause 26.Z(b) of
the Agreement was renumbered 26.2(c) and a new clause 26.2(b) was included in the
,Agreement in the following terms:
"(b)

Health Professional Classifications and Clinical Nurses
Where a casual employee in a position covered by the HeaUh Professional
Classifications in Schedule 2 to this Agreement is rostered to work ordinary hours
between midnight Friday and midnight Sunday, the employee will be paid a loading
of 75% of their ordinary rate of pay for the hours worked during this period. These
loadifl!sS shall also apply to employees in the position of Clinical Nurse in Schedule
2 to this Agreement. "

3.

The Employer hereby undertakes to interpret and apply the Agreement as if clause 26.2(c) of
the Agreement (refer to undertaking 2 above) read as follows:
"(c)

Other Employees
A casual employee (to whom clauses 26.2(a) and/or 26.2(b) of this Agreement does
not apply) who is required to and does work between midnight Friday and midnight
on Sunday shall be paid in accordance with clause 26.1 ".

4.
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The Employer hereby undertakes that clauses 27.3(c)(i) and 27.3(c)(ii ) of the Agreement will
be interpreted and applied as if the reference to the overtime penalty rate of 117.5% for more
than'}. hours of overtime and for all overtime on Sundays was Instead a reference to 125% and
the overtime penalty rate for overtime worked on public holidays was 150%.

[2017] FWCA 3590

5.

The employer hereby undertakes that casual employees covered by the Aged Care
Classifications in Schedule 2 to the Agreement will not be required to work more than 10 hours'
overtime per 4 week period, unless by mutual agreement.

6.

The Employer hereby undertal~es tha.t ctause 27.4 of the Agreement will be interpreted and
applied as if the reference to 8 consecutive hours off duty was instead a reference to ·J 0
consecutive hours off duty.

The Employer understands these undertakings will be taken to be a term of the Agreement pursuant to
section 191 of the Act.

S1Qoed,4

Name: Matthew Lamey/
Position: Chief Operating Officer

Date: 27 April2017
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Note - this agreement is to be read together with an undertaking given by the
employer. The undertaking is taken to be a term of the agreement. A copy of it
can be found at the end of the agreement.
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PART 1: OPERATION
1.

Title

This Agreement is the Christadelphian Aged Care (NSW) Enterprise Agreement 2016.
2.

Commencement and Expiry

This Agreement will commence 7 days after approval by the Fair Work Commission and shall remain
in force until 30 June 2019 and thereafter in accordance with the Fair Work Act 2009.
3.

Definitions and Interpretation

Where a term in this Agreement has a corresponding definition in the Act, the Regulations or the NES ,
the definition more favourable to the employee will apply. Where this Agreement is silent, the NES
definition will apply. In this Agreement, unless the contrary intention appears:
Act means the Fair Work Act 2009 (Cth).
Agreement mean s this Enterprise Agreement.
base rate of pay means the rate of pay for a period worked that does not include incentive based

payments and bonuses, loadings, monetary allowances , penalty rates or any other similar separatel y
identifiable entitlements.
base hourly rate of pay means the base rate of pay divided by 38.
day worker means an employee who works his/her ordinary hours from Monday to Friday inclusive

and who commences work on such days at or after 6:00am and before 1O:OOam, otherwi se than as
part of the shift system .
employee means an employee of the employer and has the meaning in the Act.
employee representative means an employee or other person or union nominated by the

employee(s) to represent the employee(s) in relation to th eir employment.
employer means Christadelphian Homes Lim ited and has the meaning in the Act.
Facility means a faci lity listed in Schedule 3 to this Agreement.
FWC means Fair Work Commission.
Head Office Functions means the employer's human resources, payroll , finance and administration

functions but excludes those administrative functions specifically designated by the employer as being
attributable to a Facility.
immediate family has the meaning in the NES and includes the following:

(a)

a spouse, de facto partner, child , parent, grandparent, grandchild or si bling of the employee; or

(b)

a child , parent, grandparent, grandchild or sibling of a spouse or de facto partner of the
employee

(c)

spouse includes a former spouse.

(d)

de facto partner of an employee:
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(i)

means a person who, although not legally married to the employee, lives with the
employee in a relationship as a couple on a genuine domestic basis (whether the
employee and the person are of the same sex or different sexes); and

(ii)

includes a former de facto partner of the employee.

NES means National Employment Standards set out under Chapter 2, Part 2-2 of the Act. These are

the minimum standards that apply to the employment of employees which cannot be displaced.
party or parties means those persons covered in accord ance with clause 4 of th is Agreement.
Regulations mean the Fair Work Regulations 2009 (Cth).
shiftworker, other than as defined in any clause of this Agreement, means an employee who is not a

day worker as defined.
Union means the New South Wales Nurses' & Midwives Association (NSWNMA), the Australian

Nursing and Midwifery Federation NSW Branch (ANMF NSW Branch) and the Health Services Union
NSW Branch (HSU NSW Branch ).
week's pay in clause 14.3 of this Agreement means the base rate of pay for the employee concerned

at the date of termination and shall include in addition to the base rate of pay, any shift allowances
and/or weekend penalties.
4.

4.1

Coverage

This Agreement shall cover the following:
(a)

Christadelphian Homes Limited ("the employer"); and

(b)

subject to clause 4.2 below, employees employed by the employer:
(i)

in the classifications in Schedule 2 of this Agreement; and

(ii)

to perform work in the New South Wales facilities listed in Schedule 3 to this Agreement
("the employees"); and

(iii)

any Union or other bargaining representative named as being covered by this Agreement
in the FWC decision approving this Ag reement.

4.2

This Agreement does not apply to:
(a) Facility Managers;
(b) Care Managers;
(c) staff otherwise classified as a Registered Nurse Level 4 or Registered Nurse Level 5; and/or
(d) staff employed wholly or principally in a role designated by the employer as being part of the
employer's Head Office Functions (however titled), even if their work is located wholly or
principally at one of the facilities referenced in Schedule 3 to this Agreement.
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5.

Access to the Agreement and the National Employment Standards
The employer must ensure that copies of thi s Agreement and the NES are available to all employees
to whom they apply either on a noticeboard which is conveniently located at or near the workplace or
through electronic means.

6.

The National Employment Standards and this Agreement
(a)

The NES and this Agreement contain the minimum conditi ons of employment for employees
covered by this Agreement.

(b)

The NES applies to employees covered by this Agreement except where this Agreement
provides a greater condition or entitlement whereby this Agreement will prevail to the extent that
is it more favourable than the NES.

7.

Agreement Flexibility

7.1

An employer and employee covered by this Agreement may agree to make an individual flexibility
arrangement to vary the effect of terms of the Agreement if:
(a)

(b)

the flexibility arrangement deals with 1 or more of the following matters:
(i)

arrangements about when work is performed;

(ii)

overtime rates;

(iii)

penalty rates;

(iv)

allowances;

(v)

leave loading; and

the arrangement meets the genuine needs of the employer and employee in relation to 1 or
more of the matters mentioned in paragraph (a); and

(c)
7.2

the arrangement is genuinely agreed to by the employer and employee.

The employer must ensure that the terms of the individual flexibility arrangement:
(a)

are about permitted matters under section 172 of the Act; and

(b)

are not unlawful terms under section 194 of the Act; and

(c)

result in the employee being better off overall than the employee would be if no arrangement
was made.

7.3

The employer must ensure that the individual flexibility arrangement:
(a)

is in writing ; and

(b)

includes the name of the employer and employee; and

(c)

is signed by the employer and employee , and if the employee is under 18 years of age , signed
by a parent or guardian of the employee; and
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(d)

includes details of:
(i)

the terms of the Agreement that will be varied by th e arrangement; and

(ii)

how the arrangement will vary the effect of the term s; and

(iii)

how the employee will be better off overall in relation to the terms and conditions of
employment as a result of the arrangement; and

7.4

(e)

states the day on which the arrangement commences; and

(f)

subject to clause 7.3(c), is not subject to the approval or consent of another person .

The employer must give the employee a copy of the individual flexibility arrangement within 14 days after
it is agreed to.

7.5

The employer or employee may terminate the individual flexibility arrangement:
(a)

by giving no more than 28 days written notice to the other party to the arrangement; or

(b)

if the employer and employee agree in writing- at any time.

PART 2: CONSULTATION AND DISPUTE RESOLUTION PROCEDURE
8.

Consultation Regarding Major Workplace Change, Rostering & Ord inary Hours of Work

8.1

The relevant employees may appoint a Union or another employee representative of their choosing
for the purpose of the consultation procedures in this clause of the Agreement.

8.2

If:
(a)

a relevant employee appoints , or relevant employees appoint, a representative for the purposes
of consultation; and

(b)

the employee or employees advise the employer of the identity of the representative,

the employer must recognise the representative.
Maj or Workplace Change

8.3

This term applies if:
(a)

the employer has made a defi nite decision to introduce a major change to production , program ,
organisation, structure, or technology in relation to its enterprise; and

(b)

the change is likely to have a significant effect on employees of the em ployer.

8.4

The employer must notify the relevant employees of the decision to introduce the major change.

8.5

As soon as practicable after making its decision , th e employer must:
(a)

discuss with the relevant employees:
(i)

the introduction of the change; and

(ii)

the effect the change is likely to have on the employees; and

(iii)

the measures the employer is taking to avert or mitigate th e adverse effect of th e change
on the employees; and
6
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(b)

For the purpose of the discussion- provide, in writing, to the relevant employees:
(i)

all relevant information about the change including the nature of the change proposed;
and

8.6

(ii)

information about the expected effects of the change on the employees; and

(iii)

any other matters likely to affect the employees.

However, the employer is not required to disclose confidential or commercially sensitive information to
the relevant employees.

8.7

The employer must give prompt and genuine consideration to matters raised about the major change
by the relevant employees.

8.8

If a term in the Agreement provides for a major change to production, program , organisation, structure
or technology in relation to the enterprise of the employer, the requirements set out in subclauses 8.4,
8.5 and 8.7 are taken not to apply.

8.9

In this term , a major change is likely to have significant effect on employees if it results in :
(a)

the termination of the employment of employees; or

(b)

major change to the composition , operation or size of the employer's workforce or to the skills
required of employees; or

(c)

the elimination or diminution of job opportunities (including opportunities for promotion or
tenure); or

(d)

the alteration of hours of work; or the need to retrain employees; or the need to relocate
employees to another workplace; or

(e)

the restructuring of jobs; or

(f)

the commencement of substantial constructions works at a Facility. For the purposes of this
clause substantial construction works shall be taken to mean works requiring a Development
Application (DA) with the relevant Council authority and shall not include general repairs and/or
maintenance.

8.10

In this term, "relevant employees", means the employees who may be affected by the major change.

Rosters and Ordinary Hours of Work

8.11

Where the employer proposes to introduce a change to the regular roster or ordinary hours of work of
employees, before implementing the changes the employer must:
(a)

notify the employees who may be affected by the proposed changes;

(b)

discuss the proposed changes with the affected employees;

(c)

provide relevant information to the affected employees about the change;
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(d)

invite affected employees to give their views about the impact of the change (including any
impact in relation to their family and caring responsibilities); and

(e)

consider any views raised by affected employees about the impact of the proposed changes.

9.

Dispute Resolution Procedure

9.1

If a dispute relates to:
(a)

a matter arising under the Agreement; or

(b)

the National Employment Standards;

this term sets out procedures to settle the dispute.
9.2

A party to th e dispute may appoint another person , Union or other representative to accompany or
represent them in relation to a dispute arising under this Agreement.

9.3

In the first instance , the parties to the dispute must try to resolve the dispute at th e workplace level , by
discussions between the employee or employees and the releva nt supervisors and/or line manager.
These discussions shall take place, where practicable, with in 7 days of the dispute arising.

9.4

If the employee(s) is/are not satisfied with the outcome, or their cause of concern is the immediate
supervisor/manager, they may refer the dispute to the Human Resources Manager. If the employee is not
satisfied with the outcome after raising the matter with the Human Resources Manager, or their cause of
concern is the Human Resources Manager. th ey may raise the dispute with the Chief Operating Officer.

9.5

If discussions at the workplace level do not resolve the dispute, a party to the dispute may refer the
matter to FWC for conciliation. The FWC must not conciliate a dispute to the extent it relates to
whether the employer had reasonable business ground s under clause 37.5 of this Agreement.

9.6

If the dispute is not resolved at the conciliation stage, provided all the parties to the dispute agree, the
Fair Work Commission may arbitrate the dispute and make a determination that is binding on the
parties. If the parties agree to the Fair Work Commission arbitrating the dispute, the Commission may
use the powers that are available to it under the Fair Work Act 2009 (Cth) in conducting the
arbitration.

Note: A decision that the Fair Work Commission makes when arbitrating a dispute is a decision for the
purpose of Div 3 of Part 5. 1 of the Fair Work Act 2009 (Cth) . Therefore, an appeal may be made
against the decision.

9.6

While the parties are trying to resolve the dispute using the procedures in thi s term:
(a)

an employee must continue to perform work as they would normall y unless the employee has a
reasonable concern about an imm inent risk to their health or safety; and

(b)

an employee m ust comply with a direction given by the employer to perform other available
work at the same workplace, or at another workplace, unless:
(i)

the work is not safe; or

(ii)

applicable work health and safety legislation would not permit the work to be perform ed;
or
8
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(iii)

the work is not appropriate for the employee to perform; or

(iv)

there are other reasonable grounds for the employee to refuse to comply with the
direction.

PART 3: TYPES OF EMPLOYMENT AND TERMINATION OF EMPLOYMENT
10.

Types of Employment

10.1

Full Time Employment
(a)

A full-time employee is one who is engaged to work 38 hours per week or an average of 38
hours per week pursuant to clause 19 of this Agreement.

10.2

Part Time Employment
(a)

A part-time employee is an employee who is ready, willing and available to work on a regular
basis any number of hours up to but not exceeding an average of 38 hours in any one week.

{b)

Employees engaged under this clause shall be entitled to all other benefits of this Agreement
not otherwise expressly provided for herein in the same proportion as their ordinary hours of
work bear to full time hours.

(c)

Where a part time employee regularly works more than their specified contract hours they may
request (in writing) that their contracted hours be reviewed by their Facility Manager, provided
that the employer shall not be required to consider or respond to more than one request per
employee per calendar year. The employer will respond to the request in writing advising the
outcome of the review. Any decision to increase a part time employee's contracted hours wi ll be
at the discretion of the employer with consideration being given to the employer's operational
needs and such other matters as the employer considers relevant, provided the employer must
not unreasonably reject the request.

10.3

Casual Employment
(a)

A casual employee is one engaged on an hourly basis otherwise than as a part time or full time
employee.

(b)

A casual employee will be paid an hourly rate equal to 1/38th of the weekly rate appropriate to
the employee's classification plus a casual loading of 25 per cent.

(c)

Unless expressly provided in this Agreement, the following clauses of this Agreement do not
apply to casual employees:
(i)

Rosters;

(ii)

Overtime ;

(iii)

Annual Leave;

(iv)

Termination of Employment;

(v)

Redundancy; and

(vi)

Accrued Days Off.
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(d)

A casual employee who has been rostered on a regular and systematic basis over a period of
at least 26 weeks may request conversion to permanent employment (full time or part time),
provided that the employee's regular and systematic hours have not resulted from coverage for
extended absences such as parental leave, long service leave, workers' compensation leave
and extended personal leave. The employer will respond to the request in writing . Any decision
to convert a casual employee to permanent employment will be at the discretion of the
employer with consideration being given to the employer's operational needs and such other
matters as the employer considers relevant, provided the employer must not unreasonably
reject the request.

11 .

Recognition of Service and Experience

11 .1

Subject to clause 11.4 of thi s Agreement, from the time of commencement of employment, an
employee has 3 months in which to provide documentary evidence to the employer detailing any other
relevant service or experience not disclosed at the time of commencement. This evidence, in the
absence of other documentary evidence, may take the form of a statutory declaration.

11 .2

Until such time as the employee furnishes any such documentation outlined in clause 11.1, the
employer shall pay the employee at the level for which proof of service and/or experience has been
provided.

11 .3

Upon receipt of documentary evidence (within 3 months of commencing employment) of other
previous relevant service or/and experience, the employer shall pay the employee at the appropriate
rate as from the date of commencement that would have been paid from that date had that
documentary evidence been provided at that time.

11.4

If the employee provides documentary evidence of other previous relevant service and/or experience
after 3 months from commencement the employer shall pay the employee at the appropriate rate from
the date the documentary evid ence is received. This rate will not be back-dated to the time of
commencement.

11 .5

For the purpose of yearly progression based on service and experience, a full time employee must
complete 1976 hours of work in the relevant classification. Part time and casual employees must
complete 1786 hours of work in the relevant classification to progress to the next classification level.

11 .6

If an employee wishes their work with another organ isation to be considered by the employer for the
purpose of progression based on service and experience, the employee must notify the employer of
their hours worked with such other organisation within one month of the end of each quarter (for
example, hours worked in the January to March quarter must be notified to the employer no later than
30 April of the same year). The decision to recognise an employee's service and experience with
another employer not disclosed at the time of commencement of employment shall be at the
employer's discretion but shall not be unreasonably withheld.
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12.

Transfer Between Locations at the Employee's Initiative

12.1

An Employee may apply to transfer their place of employment between one employer Facility (the old
location) and another Facility operated by the employer (the new location).

12.2

Approval of the transfer is at the discretion of the Manager at the new location and is dependent upon
there being a position available. There is no guarantee that an equivalent position will be available .

12.3

If a transfer is approved , the employee's leave entitlements , including long service leave, annual leave
and personal leave, will transfer to the new location.

12.4

This clause does not apply where:
(a)

an employee resigns from their employment with the employer and is subsequently reemployed at the old location; or

(b)

an employee resigns from their employment without applying for a transfer and is later reemployed by the employer at the new location.

13.

Termination of Employment

13.1

Notice of Termination.
(a)

Notice of termination is provided for in the NES and does not apply:
(i)

in the case of dismissal for serious misconduct;

(ii)

to employees engaged for a specific period of time or for a specific task or tasks ;

(iii)
(b)

(c)

to casual employees.

Notice of termination by either the employer or employee is as provided below:
Employees Period of Continuous Service

Notice

Not more than 1 year

1 week

More than 1 year but not more than 3 years

t2 weeks

More than 3 years but not more than 5 years

3 weeks

More than 5 years

4 weeks

W here the termination of employment is at the initiative of the employer and the employee is
over 45 years of age and has completed at least 2 continuous years of service with the
employer at the time the employment ends, the employee is entitled to an additional week's
notice.

(d)

An employer may summarily dismiss an employee for gross and wilful misconduct. An
employee who is summarily dismissed does not receive notice, or payment in lieu of notice.
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(e)

Where the employer terminates the employment of the employee and does not require the
serving of notice, the employer will pay the employee the amount in lieu of working out the
notice period.

(f)

The required amount of payment in lieu of notice must equal the total of all amounts that, if the
employee's employment had continued until the end of the required period of notice , the
employer would have become liable to pay to the employee because of the employment
continuing during that period. That total must be calcu lated on the basis of:
(i)

the employee's actual ordinary hours of work during the notice period; and

(ii)

the amounts ordinarily payable to the employee in respect of those hours, including (for
example) allowances, loading and penalties; and

(iii)
(g)

any other amounts payable under the employee's contract of employment.

In respect of the requirement for an employer to provide notice or pay in lieu of notice under this
clause, nothing in this clause shall exclude the application of Subdivision C Division 11 of Part
2-2 of the Act.

13.2

Notice ofTerm ination by the Employee
(a)

The notice of termination required to be given by an employee shall be the same as that
required of the employer, save and except that there shal l be no additional notice based on the
age of the employee concerned.

(b)

Subject to financial obligations imposed on the employer by the Act, if an employee fails to give
notice the employer shall have the right to withhold monies due to the employee with a
maximum amount equal to the ordinary time rate of pay for the period of notice not given .

13.3

Time Off Work During Notice Period
Where an employer has given notice of termination to an employee , an employee shall be allowed up
to one day's time off without loss of pay for the purpose of seeking other employment. The time off
shall be taken at times that are convenient to the employee after consultation with the employer.

14.

Redundancy

14.1

The parties acknowledge and agree that clause 8, Consultation Regarding Major Workplace Change,
shall apply to this clause.

14.2

An employee, other than a casual, is entitled to be paid redundancy pay by the employer if the
employee's employment is terminated:
(a)

at the employer's initiative because the employer no longer requires the job done by the
employee to be done by anyone, except where this is due to the ordinary and customary
turnover of labour; or

(b)

because of the insolvency or bankruptcy of the employer.
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14.3

Severance Pay
Subject to clause 14.9 of this Agreement, in addition to the period of notice prescribed for termination
at clause 13 of this Agreement, an employee who is made redundant shall be paid severance pay in
accordance with the following table:

14.4

Employee's period of continuous
service with the employer on
termination

Redundancy pay period

At least 1 year but less than 2 years

4 weeks

At least 2 year but less than 3 years

6 weeks

At least 3 year but less than 4 years

7 weeks

At least 4 year but less than 5 years

8 weeks

At least 5 year but less than 6 years

10 weeks

At least 6 year but less than 7 years

11 weeks

At least 7 year but less than 8 years

13 weeks

At least 8 year but less than 9 years

14 weeks

At least 9 year but less than 10 years

16 weeks

At least 10 years

12 weeks

Transfer to Lower Paid Duties
Where an employee is tran sferred to lower paid duties, the employee shall be entitled to the same
period of notice of transfer as the employee would be entitled to if the employee's employment had
been terminated, and the employer may at the employer's option , make payment in lieu thereof of an
amount equal to the difference between the former ordinary time rate of pay and the new lower
ordinary time rates for the number of weeks of notice still owing .

14.5

Alternative Employment
Where the employer offers the employee acceptable alternative employment no severance payment is
payable regardless of whether the employee accepts the offer of employment.

14.6

Transfer of Business
Severance pay shall not be payable in circumstances where the Facility, or part of the Facility or
section of the employer's business in which the employee normally performs work is transferred to
another employer (in this subclause called the "transferee"), and the employee is offered alternative
employment with the transferee:
(a)

on terms and conditions w hich are substantially similar to, and no less favourable, considered
on an overall basis, than the term s and conditions applicable to the employee at the time of
ceasing employment with the employer; and

(b)

which recognises the employee's period of prior continuous service with the employer to be
continuous service with the transferee,

regardless of whether the employee accepts the offer of employment from the transferee.
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14.7

Employee Leaving During Notice Period
An employee whose employment is terminated for rea son of redundancy may terminate the
employee's employment during the period of notice and, if so, shall be entitled to the same benefits
and payments under this clause had the employee remained with the employer until the expiry of such
notice. Provided in such circumstances the employee shall not be entitled to payment in lieu of notice
for the period of notice not worked .

14.8

Time off During Period of Notice
(a)

During the period of notice of termination due to redundancy, an employee shall be allowed up
to one day's time off without loss of pay during each week of notice for the purpose of seeking
other employment.

(b)

If the employee has been allowed paid leave for more than one day during the notice period for
the purpose of seeking other employment, the employee shall, at the request of the employer,
produce proof of attendance at, or participation in , job seeking activities or the employee shall
not receive payment for the time absent.

(c)
14.9

For this purpose a statutory declaration will be sufficient.

Employees Exempted
Clause 14.3 shall not apply:

(a)

to an employee with less than one (1) year's continuous service with the employer;

(b)

where an employee's employment has been terminated because the conduct of an employee
justifies instant dismissal;

(c)

in the case of casual employees, or employees engaged for a specific period of time or for a
specified task or tasks; and/or

(d)

in situations where severance pay would not be payable under the NES, including but not
limited to, where the FWC makes an order that it is not payable, or not payable in full.

PART 4: MINIMUM WAGES AND RELATED MATTERS
15.

Wages

15.1

Pay Rates
(a)

Employees covered by this Agreement shall be paid the wages set out in Schedule 1 for their
relevant classification.

(b)

The wage increases referred to in clause 15.1(a) of this Agreement shall be absorbed into any
payment made to the employee beyond the minimum rates contained within this Agreement.

(c)

Any further wage increase shall be at the discretion of the employer, unless the rate of pay
under this Agreement falls below the applicable modern award rate, in which case the rate of
pay shall be increased to satisfy the modern award rate.

14
Christadelphian Aged Care (NSW) Enterprise Agreement 2016

15.2

PaymentofWages
(a)

Payment of wages will be made fortnightly in arrears , by electronic funds transfer, not more
than 5 working days after the end of each pay period.

(b)

Payment of allowances for each pay period will be made with the pay run for the pay period to
which they relate.

15.3

Underpayment of Wages
(a)

Where an employee is underpaid all or part of their pay on any occasion they should raise the
error immediately with the employer.

(b)

The employer, upon agreement with the identified error, will rectify the error as soon as
practicable.

15.4

Overpayment of Wages
(a)

Where the employee has been overpaid all or part of their pay on any occasion they, or the
employer, should raise the error immediately.

(b)

The employer may require the employee to repay the overpayment in accordance with a written
repayment plan agreed in writing between the employee and the employee as soon as
reasonably practicable and within less than 12 months of the date of the error being identified .
The employer agrees that any repayment plan formulated under this clause shall not cause
undue financial hardship for the employee concerned.

(c)

Any overpayment or other payment paid in advance may be deducted from future payments
owed to the employee , provided :
(i)

the employee is notified of the deduction at least 5 working days prior to the pay run from
which the amount will be deducted ; or

(ii)

if the amount is being deducted from a termination payment, the employee is notified of
the deduction prior to the payment being processed; and

(ii)
15.5

the employee authorises the deduction and the amount of the deduction in writing.

Salary Packaging Procedure
(a)

Permanent employees may be able to make voluntary pre-tax contributions or payments
(which results in a reduction in ordinary time earnings) through a written salary packaging
agreement between the employer and the employee. The employer will pay the salary
packaging amount in accordance with the salary packaging agreement.

(b)

The total value of the reduced salary and the agreed value of the benefits provided will not be
less than the amount that would otherwise be paid if the salary packaging arrangement was not
in place.
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(d)

The employer recognises the need for employees to consider independent financial and
taxation advice and recommends that employees consider such advice prior to entering into
salary packaging arrangements.

(e)

In the event that the law governing superannuation and/or taxation make the salary packaging
arrangements unlawful , the employer will advise the employee concerned. The salary
packaging contribution arrangement will be terminated or amended to comply with such laws.

(f)

Unless otherwise agreed by the employer, an employee may revoke or vary their salary
packaging arrangements by giving not less than one month's written notice.

16.

16.1

Superannuation

The employer will pay compulsory superannuation contributions for each employee in accordance
with the applicable legislation (subject to the statutory minimum and maximum contribution base).

16.2

Employees may nominate a complying superannuation fund of their choice for the purposes of
superannuation payments. In the absence of such a nomination from an employee within 28 days of
the commencement of employment, the employer will direct superannuation payments to the
employer's default fund , being HESTA.

16.3

In addition to the employer's statutory contributions to the fund an employee may make additional
contribution from their wages and on receiving written authorisation from the employee the employer
must commence making contributions to the fund in accordance with the relevant legislation .

17.

Higher Grade Duties

17.1

Subject to clause 17.2 of this Agreement, an employee who is called upon to relieve an employee in a
higher classification or is called upon to act in a vacant position of a higher classification , shall be
entitled to receive for the period of relief or the period during which the employee so acts the minimum
payment for such higher classification.

17.2

The provisions of clause 17.1 of this Agreement shall not apply where an employee is being relieved
and is absent from duty for a period of 3 consecutive working days or less.

18.

Allowances

18.1

Uniform and Laundry Allowance
(a)

Subject to clause 18.1(b), employees required by the employer to wear a uniform will be
supplied with an adequate number of uniforms appropriate to the occupation free of cost to the
employee . An employee to whom a new uniform or part of a uniform has been issued, who
without good reason , fails to return the corresponding article last supplied shall not be entitled
to have such article replaced without payment at a reasonable price. Such items are to remain
the property of the employer and be laundered and maintained by such employer free of cost to
the employee.

(b)

If the employer does not provide uniforms to an employee, the employer shall pay an employee
the sum set out in Schedule 1 to this Agreement per hour worked.
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(c)

If, in any Facility, the uniforms of an employee are not laundered at the expense of the Facility,
the sum set out in Schedule 1 to this Agreement shall be paid to the said employee per hour
worked.

(d)

An employee, on leaving the service of the employer, shall return any uniform or part thereof
supplied by the employer which is still in use immediately prior to leaving.

(e)

Where the employer requires any employee to wear headwear, the facility shall provide
headwear free of charge to the employee.

(f)

The allowances referred to in sub clause 18.1(b) are payable during any period of paid annual
leave and paid personal/carer's leave.

(g)

The laundry allowance will be not be paid during absences on paid or unpaid leave, such as
annual leave, parental leave, long service leave and absence on personal/carer's leave beyond
10 consecutive days.

18.2

Fares and Expenses
(a)

An employee required to travel in the performance of duty shall be reimbursed for fares
(including public transport fares) and all reasonable out of pocket expenses.

(b)

Where an employee is called upon to use , and agrees to use, their private vehicle for work
related purposes , the employee shall be paid the allowance per kilometer in Schedule 1 to this
Agreement.

(c)

On-call employees recalled to duty after leaving a Facility (pursuant to clause 18.5 of this
Agreement) who are required to use public transport to return to the Facility shall be reimbursed
for fares (including public transport fares) and all reasonable out of pocket expenses for such
travel.

(d)

On-call employees reca lled to duty after leaving a Facility (pursuant to clause 18.5 of this
Agreement) who use th eir private motor vehicle to return to the Facility shall be entitled to the
allowance in clause 18.2(c) of this Agreement for such travel.

(e)

Other than as described in clauses 18.2(c) and (d) of this Agreement, no payment shall be
payable to an employee in respect of travel from the employee's home to the first place of work
and return to home at the end of their duties.

18.3

Meal Allowance
(a)

Where the employer has adequate cooking and dining facilities, an employee will be supplied
with an adequate meal, or will alternatively be paid a meal allowance as provided in Schedule 1
to this Agreement in addition to any overtime payment as follows:
(i)

when required to work after the usual finishing hour of work beyond two hours or, in the
case of shiftworkers, when the overtime work on any shift exceeds one hour.

(ii)

provided that where such overtime work exceeds 4 hours a further meal allowance as
provided in Schedule 1 to this Agreement will be paid.
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(b)
18.4

On request, the meal allowance will be paid on the same day as overtime is worked.

In-Charge Allowance
(a)

A registered nurse in charge during the day, evening or night of a Facility shall be paid, in
addition to the appropriate wage, whilst so in charge, the relevant sum set out in Schedule 1 to
this Agreement, as applicable, per shift.

(b)

A registered nurse who is designated to be in charge of a shift in a ward shall be paid, in
addition to their appropriate wage, the sum set out in Schedule 1 to this Agreement per shift.

(c)

This sub clause shall not apply to registered nurses holding classified positions of a higher
grade than a registered nurse.

(d)
18.5

An enrolled nurse shall not be required to be in charge of a facility, shift, ward or unit.

On Call Allowance - Nursing Classifications
(a)

Employees may be required to remain on call. Any such time on call shall not be counted as
time worked (except insofar as an employee may take up actual duty in response to a call), but
shall be paid in accordance with clause 18.5(b).

(b)

An employee required to be on call otherwise than as provided for in clause 18.5( c) shall be
paid the sum set out in Schedule 1 to this Agreement fo r each period of 24 hours or part
th ereof, provided that only one allowance shall be payable in any period of 24 hours.

(c)

An employee who is directed to remain on call during a meal break shall be paid the sum set
out in Schedule 1 to this Agreement provided that no allowance shall be paid if, during a period
of 24 hours, including such a period of on call, the employee is entitled to receive the allowance
prescribed in 18.5(b) of this clause.

(d)

No employee shall be required to rem ain on call while:
(i)

on a rostered day or days off;

(ii)

on completion of the shift on the day proceeding a rostered day off;

(iii)

on paid or unpaid leave; or

(iv)

on completion of the shift on the day before entering upon leave.

This provision shall not apply where in special circumstances it is necessary for th e employer to
place staff on call on rostered days off or on completion of the shift on the day proceeding a
rostered day off in order to ensure the provision of services in a Facility.
18.6

On Call Allowance- Non-Nursing Classifications
(a)

An employee who agrees to be on call and to make themselves ready and available to return to
work whilst off duty, shall be paid the sum set out in Schedule 1 to this Agreement for each
period of 24 hours or part thereof, provided that only one allowance shall be payable in any
period of 24 hours.
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(b)

Other than in cases of an emergency, employees will not be required to be on call in excess of
10 days in any 28 day period.

(c)

An employee will not unreasonably refuse to agree to be on call, including but not limited to, in
circumstances where the requirement to be on call is necessary for the continuation of the
services of the employer.

PART 5: HOURS OF WORK AND RELATED MATTERS

19.

Ordinary Hours of Work

19. 1

The ordinary hours of work for full time employees will be 38 hours per week, exclusive of meal times,
or an average of 38 hours per week worked over 76 hours per fortnight or 114 hours per 21 days or
152 hours per f4 week period and will be worked either:
(a)

in a period of 28 calendar days of not more than 20 days in a roster cycle;

(b)

76 hours per fortnight to be arranged so that each employee shall not work their ordinary hours
on more than 10 days in a fortnight; or

(c)

in a period of 28 calendar days of not more than 19 work days in a roster cycle with the
twentieth day taken as a paid accrued day off (ADO).

19.2

The ordinary hours of work for part time and casual employees will be less than 38 hours per week
(exclusive of meal times) or less than an average of 38 hours per week or 152 hours per 4 week period.

19.3

The ordinary span of hours of work for a day worker shall be Monday to Friday, inclusive, and to
commence on such days at or after 6.00am and before 10.00am.

19.4

The ordinary hours of shift workers, exclusive of meal breaks, shall not exceed an average of 38
hours per week in each roster cycle.

19.5

With the exception of mandatory training facilitated by the employer outside an employee's ord inary
hours of work, a full time employee will be engaged for (and paid) a minimum of 4 hours for each start.
part time and casual employees will be engaged for (and paid) a minimum of 3 hours for each start.

19.6

Attendance at mandatory training outside an employee's ordinary hours of work will be paid at the
employee's base rate of pay as follows:
(a)

for in-person training facilitated at a Facility or other premises as directed by the employer,
employees will be paid for actual time spent in attendance at the training with a minimum
payment of 1 hour; or

(b)

for online or electronic training (whether completed by an employee at a Facility or at another
location), employees will be paid for actual time spent completing the training .

19.7

Each shift shall consist of no more than 10 hours on a day shift or 11 hours on a night shift with not
less than 8 hours break between each shift; provided that
(a)

an employee shall not work more than 7 consecutive shifts unless the employee so requests
and the employer agrees;
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(b)

an employee shall not work more than two quick shifts in any period of 7 days, i.e., an evening
shift followed by a morning shift, where the break between ordinary shifts is less than 10 hours.

19.8

Except for:

(a)

breaks for meals; and/or

(b)

time worked on a broken shift,

the hours of duty shall be continuous.
19.9

Unless the employee so requests and the employer agrees, an employee changing from night duty to
day duty or from day duty to night duty shall be free from duty during the 20 hours immediately
preceding the commencement of the changed duty.

19.10

The provisions of clause 19.9 and clause 20 of this Agreement shall not apply if the employee is
required to perform duty to enable the services of the employer to be carried on or where another
employee is absent from duty on account of illness or in an emergency.

20.

Rostered Days Off

20 .1

Employees, other than a casual employee, shall be free from duty for 2 days a week, however, by
mutual agreement, this could be not less than 4 full days in each fortnight or 8 full days in each 28 day
cycle and no duties shall be performed by the employee on any of such free days except for overtime.

20.2

Where practicable, rostered days off shall be consecutive.

20.3

For the purpose of this subclause, "full day" means from midnight to midnight or midday to midday.

21.

Accrued Day Off (ADO)

21 .1

This clause only applies to full time employees who have roster arrangements as prescribed, and
authorised by the employer, as detailed in Clause 19.1(c).

21 .2

The parties acknowledge and agree that clause 8, Consultation Regarding Rosters and Ordinary Hours of
Work, shall apply to this clause.

21.3

The employer is to decide when an employee is to take their ADOs as prescribed in clause19.1 (c) .

21.4

Where practicable, ADOs shall be consecutive with the rostered days off duty prescribed in clause
20.1, provided that ADOs shall not be rostered on public holidays .

21.5

Once set, ADOs may not be changed, except in accordance with the provisions of Clause 22 of this
Agreement.

21 .6

Where the employer's decision is that an employee's ADOs be accumulated, no more than 6 days
may be accumulated in any one year of employment.

21 .7

Upon receipt of a written request by an employee, the employer may authorise the employee to
receive payment at their ordinary base rate for hours accrued in lieu of taking an ADO.

21 .8

No time towards an ADO shall accumulate during periods of workers' compensation, parental leave,
long service leave, any period of unpaid leave or the statutory 4 weeks annual leave. Credit towards
an ADO shall continue to accumulate whilst an employee is on paid personal/carer's leave.
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22.

Rosters

22.1

This clause does not apply to casual employees.

22.2

The ordinary hours of work for each employee shall be displayed on a roster in a place conveniently
accessible to employees.

22.3

The roster shall, where practicable, be displayed at least 2 weeks, and in any event not less than 1
week, prior to the commencing date of the first working period in the roster.

22.4

Notwithstanding the foregoing provisions of this clause, a roster may be altered at any time to enable
the service of the Facility to be carried on where another employee is absent from duty on account of
illness or in an emergency

22.5

Where the alteration of an employee's roster pursuant to clause 22.4 of this Agreement results in an
employee working on a day which would otherwise have been such employee's day off, the employee
may elect to be paid at the applicable overtime rates or to receive a day off in lieu thereof, the timing
of which shall be as mutually arranged. The employer and the employees agree that this clause shall
not apply where the only alteration is to a part time employee's roster due to the mutually agreed
addition of extra hours to be worked such that the part time employee still has 2 rostered days off in
that week or 4 rostered days off in that fortnight as the case may be .

22 .6

Prior to the date of the changed shift, such change of roster shall be notified verbally or in writing to
the employee concerned .

22 .7

The roster may also be varied in the circumstances of an employee request for a variation to an
employee's rostered shift(s) that is approved by the employer.

22 .8

Where an employee is entitled to an additional day off duty in accordance with clause 21 of this
Agreement, such day is to be shown on the roster of hours for that employee.

23.

Broken Shifts

23.1

A "broken shift" for the purposes of this subclause means a single shift worked by an employee that
includes one or more breaks (other than a meal break), where the time between the commencement
and termination of the broken shift shall not exceed 12 hours .

23.2

A broken shift may be worked where there is mutual agreement between the employer and employee
to work the broken shift.

23.3

In addition to clause 23.2, in the case of employees employed in Nursing Classifications in Schedule 2
of this Agreement, broken shifts may only be worked under the following circumstances:
(a)

rostered broken shifts are for a period of one month or less; and

(b)

the need to work broken shifts is due to an emergency in the roster, eg absence of another
employee due to leave, on short notice or resignation .
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23.4

An employee must receive a minimum break of 10 hours between broken shifts rostered on
successive days.

23.4

Payment for a broken shift will be at the employee's base rate of pay for hours actually worked , with
the penalty rates and shift allowances in accordance with clauses 25 and 26 of this Agreement with
shift allowances being determined by the commencing time of the broken shift.

23.5

All time worked beyond the maximum span of 12 hours for a broken shift shall be paid at double the
base rate of pay.

24.

Breaks

24.1

Meal Breaks
(a)

An employee who works in excess of 5 hours will be entitled to an unpaid meal break of 30
minutes. An employee who works in excess of 10 hours will be entitled to an unpaid meal break
of 60 minutes, which may be taken as a single break or as two 30 minute breaks subject to the
agreement of the employer and the employee.

(b)

Where practicable, employees shall not be required to work more than 5 hours without a meal
break

24.2

Tea Breaks
(a)

Two separate 10 minute intervals (in addition to meal breaks) shall be allowed to each
employee on duty during each ordinary shift of 7.6 hours or more; where less than 7.6 ordinary
hours are worked, employees shall be allowed one 10 minute paid tea break in each 4 hour
period worked.

(b)

Subject to agreement between the employer and the employee, such breaks may alternatively
be taken as one 20 minute break, or as one 10 minute break with the employee allowed to
proceed off duty 10 minutes before the completion of the normal shift finishing time.

(c)

Such tea break(s) shall count as working time.

25.

Shiftwork

25.1

Employees working afternoon or night shift shall be paid the following percentages in addition to the
ordinary rate for such shift. Provided that employees who work less than 38 hours per week shall only be
entitled to the additional rates where their shifts commence prior to 6.00am or finish subsequent to
6.00pm.
Afternoon shift commencing at or after 1O.OOam and before 4:00pm
Night shift commencing at or after 4.00pm and before 6.00 am

25.2

12.5%
15%

For the purposes of this clause, day, afternoon and night shifts shall be defined as follows:
"Day shift" means- a shift which commences at or after 6.00am and before 1O.OOam.
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"Afternoon shift"- means a shift which commences at or after 1O.OOam and before 4.00pm.
"Night shift" - means a shift which commences at or after 4.00pm and before 6.00am on the day
following.
25.3

The additional payments prescribed by this clause shall not form part of the employee's ordinary pay for
the purposes of this Agreement except as provided in clause 29 of this Agreement.

25.4

Where a casual employee is entitled to loadings in accordance with this clause, the loading is paid in
addition to, the casual loading , with the shift loading and the casual loading both being calculated
based on the employee's base rate of pay.

26.

Saturday and Sunday Work

26.1

Permanent Employees
(a)

Where an employee is rostered to work ordinary hours between midnight Friday and midnight
Saturday, the employee will be paid a loading of 50 per cent of their ordinary rate of pay for the
hours worked during this period.

(b)

Where an employee is rostered to work ordinary hours between midnight Saturday and
midnight Sunday, all employees will be paid a loading of 75 per cent of their ordinary rate of pay
for the hours worked during this period.

26.2

Casual Employees
(a)

Nursing Assistants (including Team Leaders)
Where a casual Nursing Assistant is rostered to work ordinary hours between midnight Friday
and midnight Saturday, the employee will be paid a loading of 65% of their ordinary rate of pay
for the hours worked during this period.
Where a casual Nursing Assistant is rostered to work ordinary hours between midnight Saturday
and midnight Sunday, the employee will be paid a loading of 90% of their ordinary rate of pay for
the hours worked during this period .

(b) Other Employees
A casual employee (to whom clause 26.2(a) of this Agreement does not apply) who is required to
and does work between midnight on Friday and midnight on Sunday shall be paid in accordance
with Clause 26.1 .
26.3

Loadings provided under this clause are in substitution for and not cumulative upon the shift penalties
prescribed at clause 25 and the casual loading prescribed at clause 10.3(b) of this Agreement.

26.4

The additional payments prescribed by this clause shall not form part of the employee's ordinary pay
for the purposes of this Agreement, except as provided in Clause 29 (Annual Leave) of this
Agreement.

27 .

Overtime

27.1

With the exception of employees in the position of Nursing Assistant, this clause does not apply to casual
employees.
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27.2

Reasonable Request to Work Overtime
(a)

Employees shall work reasonable overtime when required by the employer.

(b)

An employee may refuse to work overtime in circumstances where the working of such
overtime would result in the employee working hours which are unreasonable.

(c)

For the purposes of sub clause (b) what is unreasonable or otherwise will be determined having
regard to:
(i)

any ri sk to employee health and safety;

(ii)

the employee's personal circumstances including any family and care responsibi lities;

(iii)

the needs of the facility;

(iv)

the notice (if any) given by the employer of the overtime and by the employee of their
intention to refuse it; and

(v)
27.3

any other relevant matter.

Overtime Payments
(a)

Full time employees
(i)

All time worked by employees in excess of th e ordinary hours of work set out in clauses
19.1 and 19.7 of this Agreement shall be overtime and shall be paid for at the rate of time
and one half for the first 2 hours and double time thereafter in respect of each overtime
shift worked or in respect of overtime worked prior to or at the conclusion of a normal
shift.

(ii)

Provided that overtime worked on Sundays shall be paid for at the rate of double time
and on public holidays at the rate of double time and one-half.

(b)

Part time employees
(i)

All time worked by part-time employees in excess of 38 hours per week or 76 hours per
fortnight will be paid for at the rate of time and a half for the first 2 hours and double time
thereafter, except that on Sundays such overtime will be paid for at the rate of double
time and on public holidays at the rate of double time and a half.

(ii)

All time worked by part-time employees which exceeds 10 hours per day or shift or 11
hours per night shift, will be paid at the rate of time and a half for the first 2 hours and
double time thereafter, except on Sundays when overtime will be paid for at the rate of
double time, and on public holidays at the rate of double time and a half.

(c)

Casual Nursing Assistants (including Team Leaders)
(i)

All time worked by casual Nursing Assistants in excess of 38 hours per week or 76 hours
per fortnight will attract a loading of 65% for the first 2 hours and 117.5% thereafter,
except that on Sundays and public holidays all overtime will attract a loading of 117.5%.
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(ii)

All time worked by casual Nursing Assistants which exceeds 10 hours per day or 11
hours per night shift, will attract a loading of 65% for the first 2 hours and 117.5%
thereafter, except that on Sundays and public holidays such overtime will attract a
loading of 117.5%.

(iii)

The rates prescribed in this clause will be in substitution for and not cumulative upon the
casual loading prescribed in clause 10.3(b).

(d)

Overtime Meal Breaks
(i)

An employee required to work overtime following on the completion of their normal shift
for more than 2 hours shall be allowed 20 minutes for the partaking of a meal and a
further 20 minutes after each subsequent 4 hours overtime; all such time shall be
counted as time worked, provided that the benefits of this sub clause shall not apply to an
employee employed pursuant to clause 10.2 of this Agreement, until the expiration of the
normal shift for a majority of the full time employees employed on that shift in th e ward or
section concerned .

(ii)

An employee recalled to work overtime after leaving the employer's premises and who is
required to work for more than 4 hours shall be allowed 20 minutes for the partaking of a
meal and a further 20 minutes after each subsequent 4 hours' overtime; all such time
shall be counted as time worked.

(iii)

The meals referred to in sub clauses (d)(i) and (d)(ii) of this clause shall be allowed to the
employee free of charge. Where th e employer is unable to provide such meals, the sum
per meal set out in Schedule 1 to this Agreement shall be paid to the employee
concerned.

(iv)

Where an employee is required to work an overtime shift on their rostered day off, the
appropriate meal breaks for that shift, as prescribed by clause 24 of this Agreement, shall
apply.

(e)

For the purpose of assessing overtime, each day shall stand alone, provided that where any
one period of overtime is contin uous and extends beyond midnight, all overtime hours in this
period shall be regarded as if they had occurred within the one day.

(f)

Overtime rates under thi s clause will be in substitution fo r and not cumulative upon the rates
prescribed in clauses 25 and 26 of this Agreement.

27.4

Rest Period after Overtime
(a)

Where an employee who works so much overtime:
(i)

between the termination of their ordinary work on any day or shift and the
commencement of their ordinary work on the next day or shift that they have not had a
least 8 consecutive hours off duty between these times; or
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(ii)

on a Saturday, a Sunday or a public holiday, not being ordina ry working days, or on a
rostered day off without having had 8 consecutive hours off duty in the 24 hours
preceding the ordinary commencing time on the next ordinary day or shift,

they shall, subject to this sub clause, be released after completion of such overtime until they
have had 8 consecutive hours off duty without loss of pay for ordinary working time occurring
during such absence.
(b)

If on the instruction of the employer such an employee resumes or continues to work without
having such 8 consecutive hours off duty, they shall be paid at double time until they are
released from duty for such period and they then shall be entitled to be absent until they have
had 8 consecutive hours off duty without loss of pay for ordinary working time occurring during
such absence.

27.5

Time Off Instead of Payment of Overtime
By agreement between the employee and employer, an employee may be compensated by way of
time off in lieu of payment of overtime on the following basis:
(a)

Time off in lieu of overtime must be taken at ordinary rates within 3 months of it being accrued.

(b)

Where it is not possible for an employee to take the time off in lieu of overtime within the three 3
month period, it is to be paid out at the appropriate overtime rate based on the rates of pay
applying at the time payment is made.

(c)

Employees cannot be compelled to take time off in lieu of overtime .

(d)

Records of all time off in lieu of overtime owing to employees and taken by employees must be
maintained by the employer.

28.

Recalled to Duty

28.1

An employee recalled to work overtime after leaving the employer's premises shall be paid for a
minimum of 4 hours work at the appropriate overtime rate for each time so reca lled. If the work
required is completed in less than 4 hours, the employee shall be released from duty and not required
to work the full 4 hours.

PART 6: LEAVE AND PUBLIC HOLIDAYS

29.

Annualleave

29.1

Clause 29 does not apply to casual employees.

29.2

Annual leave is provided for in the NES.

29.3

Permanent non-Nursing Classification employees covered by this Agreement will be entitled to:
(a)

4 weeks of annual leave per year of service; or

(b)

5 weeks of annual leave per year of service if the employee is a "shiftworker".

In this clause, and for the purposes of the additional week's leave provided by the NES, a
"shiftworker":
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(a)

is regularly (ie more often than not) rostered to work their ordinary hours of work outside the
ordinary hours of a day worker as set out in clause 19.3 of this Agreement; and/or

(b)

works for more than 4 ordinary hours on 10 or more weekends (to be calculated on each
anniversary of the commencement of the employee's employment).

29.4

Permanent Nursing Classification employees covered by this Agreement will be entitled to:
(a)

5 weeks of annual leave per year of service; or

(b)

6 weeks of annual leave per year of service if the employee is a "shiftworker".

In this clause, and for the purposes of the additional week's leave provided by the NES, a "shiftworker":
(a)

is regularly (ie more often than not) rostered to perform ordinary hours of work over the 7 days of
the week; and

(b)

regularly (ie more often than not) works on weekends.

To avoid any doubt, this means that an employee who is not a shiftworker for the purposes of this
clause is entitled to 5 weeks of paid annual leave for each year of service with the employer, and an
employee who is a shiftworker for the purposes of this clause is entitled to 6 weeks of paid annual
leave for each year of service with the employer.
29.5

In clause 29.3 and clause 29.4 of this Agreement, a reference to work on a weekend includes work on a
Saturday or on a Sunday, or both.

29.6

Requirement to take Annual Leave
(a)

The employer may reasonably require an employee to take annual leave within 6 months of its
accrual, provided that at least 1 month's notice is given of the requirement to take leave. However,
the requirement to take leave may be postponed by mutual agreement between the employer and
the employee for a further period not exceeding 6 months.

(b)

In the event an employee has accrued excessive annual leave, the employer may require the
employee to take annual leave at a particular time, provided the employee would have at least
6 weeks of leave remaining after the period of leave is taken and that the employee is given at
least 8 weeks ' notice of the requirement to take leave . For the purposes of this clause of the
Agreement, an employee will be considered to have accrued excessive annual leave if their
accrued but untaken leave balance is 8 or more weeks, or 10 weeks for shift workers (pro rata
for part time employees).

29.7

Payment for annual leave
If, in accordance with this clause, an employee takes a period of paid annual leave, the employee will
be paid their base rate of pay for ordinary time worked had they not been on leave during that period.

29.8

Annual leave loading
(a)

In addition to their base rate of pay, an employee, other than a shiftworker, will be paid an
annual leave loading of 17.5 per cent of their base rate of pay on a maximum of 152 hours/four
weeks annual leave per annum .
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(b)

Shiftworkers, in addition to their base rate of pay, will be paid the higher of:
(i)

an annual leave loading of 17.5per cent of base rate of pay; or

(ii)

the weekend and shift penalties the employee would have received had they not been on
leave during the relevant period .

29.9

Payment of annual leave on termination
On the termination of employment, an employee will be paid their untaken annual leave and pro rata
leave, payable at the rate the employee would have received had the employee taken leave during
the course of their employment.

29.10

Cashing Out of Annual Leave
Upon receipt of a written request by an employee on each occasion, the employer may authorise the
employee to receive pay in lieu of an amount of annual leave as provided below.
(a)

Paid annual leave must not be cashed out if the cashing out would result in the employee's
remaining accrued entitlement to paid annual leave being less than 4 weeks; and

(b)

Where an employee forgoes an entitlement to take an amount of annual leave, th e employee
must be paid at least the full amount that would have been payable to the employee had the
employee taken the leave that the employee has forgone.

(c)

The leave loading prescribed in clause 29 .8 shall be paid on annual leave paid in lieu.

30.

Public Holidays

30. 1

Public holidays are as provided for in the NES.

30.2

For the purposes of this Agreement, the parties acknowledge that the following days are currently
deemed to be public holidays but may be subject to change during the term of this Agreement:
New Year's Day; Australia Day; Good Friday; Easter Saturday; Easter Sunday; Easter Monday;
Anzac Day; Queen's Birthday; Labour Day; Christmas Day; Boxing Day.

30.3

If another or an additional public holiday is declared or prescribed in the location in which an
employee performs work, those days shall constitute additional public holidays for the purpose of this
Agreement.

30.4

The employer and employees may, by agreement, substitute another day for a public holiday.

30.5

Where a public holiday (or a day declared or prescribed in substitution for one of those days , as the
case may be) falls on a day that an employee would otherwise work, the employer may allow the
employee to be free from duty on that day and the employer will pay the employee for the hours they
would otherwise have worked on that day and treat them as ordinary hours worked. For the purposes
of this clause:
(a)

if an employee is employed on a variable roster, they "would otherwise work" a particular day if,
over the preceding 6 month s, they have worked that day at least 50% of the time; and
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(b)

"allow the employee to be free from duty" means expressly allowing an employee to work
reduced ordinary hours for the fortnight because of the public holiday.

30.6

Despite clause 30.5 of this Agreement, an employee may be required to work on public holidays (or days
declared or prescribed in substitution for one of those days, as the case may be) in accordance with the
roster. If an employee works approved ordinary hours on a public holiday (or a day declared or prescribed
in substitution for one of those days, but not both) the employee will be paid for the time actually worked
at the rate of time and one half in addition to the employee's base rate of pay.

30.7

The loadings in this clause are paid in substitution for, not in addition to, shift or weekend penalties and
the casual loading specified in clause 10.3(b) of this Agreement and do not apply to overtime hours. If an
employee is required to work overtime on a public holiday, clause 27 of this Agreement shall apply.

31.

Personal/Carer's Leave and Compassionate Leave

31.1

Employees , including casual employees, are entitled to personal/carer's leave and com passionate
leave in accordance with the provisions of the NES.

31 .2

Entitlement to Paid Personal/Carer's Leave
(a)

For each year of service with the employer, a full time employee is entitled to accrue 10 days
(76 hours) paid personal/carer's leave. Part time employees are entitled to accrue a proportion
of the full time entitlement based on ordinary hours worked.

31.3

Carer's Leave
(a)

An employee, other than a casual , with responsibilities in relation to a member of their
immediate family or household who requires care and support because of a personal illness or
injury affecting the member or there is an unexpected emergency affecting the member, shall
be entitled to use any current or accrued personal leave entitlement. Such absences may be
taken for part of a single day.

(b)

An employee must not take carer's leave under this sub clause where another person has taken
leave to care for the same person .

31.4

Unpaid Leave for Family Purpose
(a)

Where an employee has exhausted all paid personal leave entitlements, the employee is
entitled to take unpaid personal leave to care for members of their immediate family or
household who are ill and require care or support or who require care due to an unexpected
emergency.

(b)

The employer and the employee shall agree on the period of unpaid leave . In the absence of
agreement, the employee is entitled to take up to two days of unpaid leave per occasion,
provided the requirements of clause 31.6 are met.
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31.5

Compassionate Leave
(a)

Full time and Part time employees
Full time and part time employees are entitled to 2 days paid compassionate leave per occasion
on the death or serious illness or injury of a member of their immediate family or household.
Provided that, where the employee is involved in funeral arrangements, travelling, etc, the
employee may be allowed up to 3 days compassionate leave at the employer's discretion.

(b)

Casual employees
Casual employees are entitled to compassionate leave as provided in the NES.

31.6

Notice and Evidence Requirements
(a)

An employee is requ ired to give the employer notice of the need to take personal/carer's leave
as soon as reasonably practicable (which may be at a time before or after the leave has
started) and shall, as far as possible, inform the employer of the estimated duration of the
absence. In addition, the employee must provide the employer with evidence of the need to
take leave in the form of a medical certificate from a medical practitioner stating that in their
opinion, the employee was, is, or will be unfit for work during the period because of a personal
illness or injury. The employer may dispense with the requirements of a certificate from a
registered health practitioner where, in the employer's opinion, the circumstances are such as
not to warrant such requirement, in which case the employee shall provide evidence in one of
the following forms:
(i)

a statutory declaration made by the employee stating that the employee was, is, or will be
unfit for work during the period because of a personal illness or injury; or

(ii)

in the case of carer's leave, evidence that the illness/injury is such as to require care by
another person, the name of the person requiring care, the employee's relationship to the
person requiring care and the reasons for taking such leave ; or

(iii)

evidence that would satisfy a reasonable person that the leave was taken for a
permissible reason or occasion.

(b)

Notwithstanding, clause 31.6(a) of this Agreement, an employee may take 4 single days'
uncertificated absences per calendar year.

(c)

Subject to the provision of a satisfactory certificate from a registered health practitioner and the
employee having an accrued but untaken personal leave balance, long service leave shall be
re-credited where an employee suffers an illness of at least 1 week's duration during a period of
long service leave , provided that the period of leave does not occur prior to retirement,
resignation or termination of employment.

(d)

In the case of compassionate leave, an employee is requi red to give the employer notice of the
need to take leave as soon as reasonably practicable (which may be at a time before or after
the leave has started) and shall, as far as possible, inform the employer of the estimated
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duration of the absence. In addition , the employee shall be required to provide proof of death or
serious illness or injury to the satisfaction of the employer.
32.

Long Service Leave

32.1

Employees covered by this Agreement are entitled to accrue and take long service leave in
accordance with the Long Service Leave Act 1955 (NSW) as amended , varied or replaced from time
to time, provided that an employee with 15 years' continuous service with the employer shall be
entitled to accrue long service leave at the rate of 1.5 months' leave for each 5 years' continuous
service thereafter.

33.

Jury Service

33.1

An employee other than a casual employee, required to attend for jury service during ordinary working
hours shall be reimbursed by the employer an amount equal to the difference between the amount
paid in respect of the employee's attendance for such jury service and th e amount of ordinary wages
the employee would have received in respect of the ordinary time the employee would have worked
had the employee not been on jury service.

33.2

An employee shall notify the employer as soon as possible of the date upon which they are required
to attend for jury service. Further the employee shall give the employer proof of attendance at court,
the duration of such attendance and the amount received in respect of such jury service.

33.3

The period of payments of jury service under this clause shall be limited to the period prescribed
under relevant legislation.

34.

Parental Leave

34. 1

Parental Leave Entitlem ents

(a)

For the purposes of employer paid maternity, paternity or adoption leave, the employee will be
paid at their base rate of pay which is based on the average of the ordinary hours actually
worked by the employee in the 12 month period ending at the commencement of the period of
parental leave.

(b)

Permanent full time and part time employees eligible for unpaid parental leave as provided in
the Act are entitled to apply for paid maternity, paternity or adoption leave as provided below:
(i)

maternity leave - 9 weeks employer top up pay for the birth mother or primary carer of the
child ;

(ii)

adoption leave - 9 weeks employer top up pay for the initial primary carer of the adopted
child;

(iii)

paternity leave- 3 weeks employer top up pay for the birth father or non-primary carer of
the child; or

(c)

With regards to employer paid parental leave the following applies:
(i)

The employer will pay "top up pay" at the employees' base rate of pay. "Top up pay" is
th e difference between the employee's base rate of pay and the amount provided by an
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applicable Government Paid Parental Leave Scheme (if any). If no such Government
Paid Parental Leave Scheme applies and/or the employee is ineligible to receive
payment under the Government Paid Parental Leave Scheme , the employee shall be
paid at their base rate of pay for the period of parental leave.
(ii)

The employee is required to notify the employer that they have applied for the
Government Paid Parental Leave Scheme within 30 days of making such application.

(iii)

Where an employee receives Government Paid Parental Leave and employer paid
maternity, paternity or adoption leave at full pay, the employee will reimburse the
employer the difference between the employer paid maternity or adoption leave and the
Government Paid Parental Leave i.e. the "top up pay" that would have otherwise been
paid . The employee will repay the overpaid maternity or adoption leave within 12 months
of the overpayment.

35.

Community Service Leave

35. 1

Community service leave is provided for in the NES.

35.2

Paid Emergency Services Leave
Despite clause 35.1 , at the discretion of the employer, whose discretion will be exercised on the basis
of operati onal requirements and what is reasonable in a particular circumstance, the employer will
facilitate an employee who is a member of a voluntary emergency re lief organisation such as the
Rural Fire Service, Red Cross, StJohn Ambulance and the State Emergency Service to be released
from normal duty without loss of pay (up to a maximum of 3 shifts per year) to assist in regard to a
critical incident where a local emergen cy situation arises that requires the attendance of the
employee.

36.

Special Disaster Leave

36. 1

Full time and part time employees are, subject to clauses 36.2, 36.3 and 36.4 of this Agreement,
entitled to 1 day per calendar year as paid Special Disaster Leave when, as a result of a natural
disaster in the specific area where an employee lives, the employee is unable to attend for work as a
direct result of their place of residence being under eminent threat of major damage, the lives of their
family living with them are threatened or they unable to get to their place of work due to the formal
closure of a road(s) and no alternative travel route being available.

36.2

In order to access Special Disaster Leave an employee is required to notify the employer as soon as
practicable of a request to take such leave.

36.3

The employer can request evidence from an employee for a request to take Special Disaster Leave,
including but not limited to proof of an insurance claim made by the employee in connection with a
natural disaster. A signed statutory declaration may also be provided as proof of the entitlement to
leave. Such evidence, if required, must be provided as soon as practicable.

36.4

Special Disaster Leave is non-cumulative from year to year, is not payable upon termination of
employment for any reason and is at the sole discretion of the employer.
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37.

Family Emergency Leave

37.1

In addition to the other leave entitlements provided under this Agreement, employees covered by this
Agreement shall be entitled to up to 3 days' paid fami ly emergency leave per year of continuous
service, subject to the employee providing satisfactory evidence as required in clause 37.3 below.
Such leave does not accrue from year to year and is not payable upon termination of employment for
any reason.

37 .2

Family emergency leave may be utilised in circumstances by employees experiencing domestic
violence to:
(a)

seek legal or counselling services in relation to domestic violence and/or to prevent or prohibit
domestic violence the employee is or has recently been involved in ;

(b)

assist the relevant authorities with their investigations in relation to domestic violence the
employee is or has recently been involved in ; and/or

(c)

attend court hearings or proceedings in relation to domestic violence the employee is or has
recently been involved in .

37.3

If an employee requests to utilise family emergency leave they must provide satisfactory evidence of
the need to take leave to the employer such as (but not limited to) a document issued by the police, a
court, a doctor, a domestic violence support service or a lawyer. A signed statutory declaration may
also be provided as proof of the entitlement to leave. Such evidence must be provided as soon as
practicable.

37.4

In order to provide support to an employee experiencing family and domestic violence , the employer
will consider any reasonable request from an employee experiencing fam ily and domestic violence
(who has provided evidence in accordance with clause 37.3 of this Agreement) for:
(a)

changes to their span of hours or pattern of hours and/or shift patterns;

(b)

relocation to suitable employment within Christadelphian;

(c)

a change to their telephone number or email address to avoid harassing contact; or

(d)

any other appropriate measure including those available under existing provisions of this
Agreement for family friendly and flexible work arrangements.

The employer may refuse the request only on reasonable business grounds.
37.5

Without limiting what are reasonable business grounds for the purposes of clause 37.4 of this
Agreement, reasonable business grounds include the following:
(a)

that the new working arrangements requested by the employee would be likely to have a
significant negative impact on resident care ;

(b)

that the new arrangements requested by the employee would be too costly for the employer;

(b)

that there is no capacity to change the working arrangements of other employees to
accommodate the new working arrangements requested by the employee ;
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(c)

that it would be impractical to change the working arrangements of other employees, or recruit
new employees, to accommodate the new working arrangements requested by the employee;

37.6

The employer will nominate a contact person to provide support for employees experiencing family
and domestic violence and notify employees of the name of the nominated contact person. Where
requested by an employee, the contact person will liaise with the employer's Employee Assistance
Program (EAP) to arrange access to counselling support with a counsellor or other professional
experienced in dealing with family and domestic violence.

37.7

The employer will treat all requests for family emergency leave with the utmost confidentiality.

38.

Union Representative Leave

38.1

Leave to attend Union and/or Union delegate courses/seminars/conferences may be approved by the
employer as follows:
(a)

one Union representative per Union per Facility shall be entitled to a maximum of 3 days' paid
Union representative leave per calendar year to attend Union courses/seminars/conferences
provided that the scope , content and level of the courses is directed toward the enhancement of
the operation of dispute settlement procedures;

(b)

at least 2 weeks' notice in advance must be provided to the employer by the employee;

(c)

upon request from the employer, a Union representative must provide a letter from their Union
confirming their status as an authorised representative of the Union;

(d)

upon request from the employer, the Union will provide the employer with an email explaining
the nature and purpose of the leave requested.

38.2

Subject to the employee satisfying the requirements in clause 38.1 of this Agreement, the employer
may approve the request for leave, subject to the operational requirements of the Facility. Leave
granted pursuant to this clause shall be paid at the employee's base rate of pay.

PART 7: TRAINING AND DEVELOPMENT

39.

Training and Education for Employees in Nursing Classifications

39.1

The employer shall make available a minimum of 12 hours of in-service education/ training per annum
to employees employed in the position of Assistant in Nursing.

39.2

The employer may make in-service education/training available to employees in other Nursing
Classifications in order for the employee to meet the necessary requirements to maintain their nursing
registration.

39.3

Each employee shall provide the employer with details of their attendance at in-service
education/training and the employer shall keep a record of this attendance.

39.4

If requested in writing by the employee, upon termination of the employees' employment the employer
shall provide to the employee a written statement of the hours of in-service education/training
attended by the employee.

39.5

Where practicable, such education/training shall be provided to employees during the normal rostered
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hours of work. Where it is not practicable to provide such training during the normal rostered hours of
work then :
(a)

Employees shall attend in-service education/training outside their normal rostered working
hours when required to do so by the employer.

(b)

An employer shall provide employees with 2 weeks' notice of the requirement to attend
education/training outside of their normal rostered working hours.

(c)

Notwithstanding clauses 19.4 and 27 of this Agreement, attendance at such training shall be
paid in accordance with clause 19.6 of this Agreement.

40.

Professional Development Leave

40.1

Full time employees may request up to 3 days paid study leave per calendar year for the purpose of
attending courses/conferences and/or undertaking or preparing for examinations in a course of study
conducted by an institution recognised by the employer as relevant to the position in which the
employee is employed.

40.2

Part time employees who work not less than 4 shifts per fortnight for the employer shall be entitled to
apply for study leave under this clause on a pro rata basis based on the employee's ordinary hours of
work.

40.3

Study Leave shall be taken at a time that is mutually agreed between the employer and the employee.
The employer shall not unreasonably withhold approval for such leave.

PARTS: GENERAL
41 .

Staff Amenities

41.1

The employer shall provide for the use of employees:
(a)

tea, coffee, milk and sugar for employee consumption during meal breaks and tea breaks; and

(b)

a locker fitted with lock and key or other suitable place (as determined by the employer) for the
safe keeping of clothing and personal effects of such employee.

42.

Regrading

42.1

Where the nature of the work undertaken by an employee changes such that the majority of the work
regularly performed is work of a type normally associated with a higher classification, the employee
may apply to have their position reclassified to the higher classification.

42 .2

An application for re-grading by an employee must be made in writing.

42.3

The employer will respond to the request in writing within a reasonable timeframe, and where possible
no more than 1 month after receiving the written request, indicating whether the application is
approved or denied .

42.4

Simply performing more work at the same classification or different work at the same classification
does not qualify for re-grading and any decision remains at the employer's discretion.

42.5

Factors with a bearing on the decision may include, but are not limited to:
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(a)

whether the changes involve the exercise of skills, responsibility and/or autonomy normally
undertaken at a higher classification;

(b)

whether the changes are permanent or temporary in nature ; and/or

(c)

whether there are vacancies existing at the applicable classification level to which the employee
wishes to progress.
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SCHEDULE 1- RATES OF PAY
Hourly Rates - Nursing Classifications
Nursing Assistants
From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Unqualified Nursing Assistant
-First Year

$20.56

$2 1.07

$2 1.60

Unqualified Nursing Assistant
- Thereafter

$20.93

$2 1.45

$2 1.99

Nursing Assistant (Cert Ill) First Year

$2 1.12

$21.65

$22 .19

Nursing Assistant (Cert Ill)Second Year

$2 1.53

$22.07

$22 .62

Nurs ing Ass istant (Cert Ill)Third Year

$2 1.94

$22.49

$23.05

Nursing Assistant (Cert Ill)Thereafter

$22.35

$22.9 1

$23.48

AIN Team Leader (Cert IV)

$23.47

$24.06

$24.66

From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Enrolled Nurse- First Year

$26.66

$27.33

$28.01

Enrolled Nurse- Second Year

$26 .91

$27.58

$28.27

Enrolled Nurse- Third Year

$27.17

$27.85

$28.55

Enrolled Nurse- Fourth Year

$27.42

$28.1 1

$28 .81

From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Registered Nurse- PP1

$28.89

$29.6 1

$30.35

Registered Nurse - PP2

$3 1.80

$32.60

$33.41

Registered Nurse - PP3

$33.28

$34. 11

$34.96

Registered Nurse - PP4

$34.79

$35.66

$36.55

Registered Nurse - PP5

$36.50

$37.41

$38.35

Registered Nurse - PP6

$37.90

$38.85

$39.82

Enrolled Nurses

Registered Nurses
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Clinical Nurses
From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Clinical Nurse Specialist

$39.42

$40.41

$41.42

Clinical Nurse Educator

$39.42

$40.41

$41 .42

From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

First Year

$41 .88

$42.93

$44.00

Second Year

$43.02

$44.10

$45.20

Third Year

$44.03

$45. 13

$46.26

Fourth Year

$46.25

$47.41

$48.59

From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

First Year

$47.32

$48.50

$49.72

Second Year

$48.26

$49.46

$50.70

Third Year and Thereafter

$49.83

$51.08

$52.35

Nurse Educator

Senior Nurse Educator
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Hourly Rates -Aged Care Employees
Aged Care Employees (excluding Maintenance/Clerical and Admin/Chefs/Cooks)
From

From 1/07/2017

From 1/07/2018

1/10/2016

(2.5%)

(2.5%)

(2.5%)
Aged Care Employee Level 1

$19.29

$19.77

$20.27

Aged Care Employee Level 2 (PP1)

$20.09

$20.59

$2 1.11

Aged Care Employee Level 2 (PP2)

$20.25

$20.76

$2 1.28

Aged Care Employee Level 2 (PP3)

$20.35

$20.86

$21 .38

Aged Care Employee Level 3 (PP1)

$20.91

$21.43

$2 1.97

Aged Care Employee Level 3 (PP2)

$2 1.10

$2 1.63

$22.1 7

Aged Care Employee Level 3 (PP3)

$2 1.21

$2 1.74

$22 .28

Aged Care Employee Level 4 (PP1)

$22.07

$22.62

$23.19

Aged Care Employee Level 4 (PP2)

$22.28

$22.84

$23.41

Aged Care Employee Level 4 (PP3)

$22.40

$22.96

$23.53

Aged Care Employee Level 5 (PP1)

$23.12

$23.70

$24.29

Aged Care Employee Level 5 (PP2)

$23.35

$23 .93

$24.53

Aged Care Employee Level 5 (PP3)

$23.46

$24.05

$24.65

Aged Care Employee Level 6 (PP1)

$24.67

$25.29

$25.92

Aged Care Employee Level 6 (PP2)

$24.92

$25.54

$26.18

Aged Care Employee Level 6 (PP3)

$25 .04

$25.67

$26.31

Aged Care Employee Level 7 (PP1)

$26.2 5

$26.91

$27.58

Aged Care Employee Level 7 (PP2)

$26.52

$27.18

$27.86

Aged Care Employee Level 7 (PP3)

$27.66

$28.35

$29.06

Maintenance
From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Aged Care Employee Level1

$19.29

$19.77

$20.27

Aged Care Employee Level 2

$20.91

$2 1.43

$2 1.97
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From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Aged Care Employee Level 3

$23.79

$24.38

$24.99

Aged Care Employee Level 4
(Tradesman)

$25.28

$25.91

$26.56

Aged Care Employee Level 4
(Otherwise in Charge)

$24.22

$24.83

$25.45

From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Aged Care Employee Level 1

$19.29

$19. 77

$20.27

Aged Care Employee Level 2

$2 1.88

$22.43

$22.99

Aged Care Employee Level 3

$23. 10

$23.68

$24.27

Aged Care Employee Level 4

$24.38

$24 .99

$25.62

Aged Care Employee Level 5

$25.07

$25.70

$26.34

Aged Care Employee Level 7

$26. 14

$26.80

$27.47

From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Aged Care Employee Level 4

$22.40

$22.96

$23.53

Aged Care Employee Level 5

$23.46

$24.05

$24.65

Aged Care Employee Level 6

$24.67

$25.29

$25.92

$24.92

$25 .54

$26. 18

$26.25

$26.91

$27.58

$26.52

$27.18

$27.86

Clerical and Administrative Employees

Cooks/Chefs

(80 - 120 beds)
Aged Care Employee Level 6
(120- 200 beds)
Aged Care Employee Level 7
(80 - 120 beds)
Aged Care Employee Level 7
(120 - 200 beds)
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Hourly Rates - Professional Employees
From 1/10/2016

From 1/07/2017

From 1/07/2018

(2.5%)

(2.5%)

(2.5%)

Physiotherapist

$48. 13

$49.33

$50.57

Diversional Therapist

$28.04

$28.74

$29.46
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ALLOWANCES
01 /07/2017
(2.5%)

01 /07/2018
(2.5%)

$0.4024

$0.4 125

$0.4228

$0.1561

$0.1600

$0.1640

$12.48

$12.79

$13. 12

During meal break

$ 11 .57

$ 11 .86

$ 12.16

Per 24 hour period or part thereof

$ 21.39

$2 1.93

$ 22.47

On rostered days off (per 24 hour period or part thereof)

$ 42.78

$43.85

$ 44.95

Overtime - recall (use of own vehicle)

$0.38

$0.39

$0.40

Use of own vehicle

$0.78

$0.80

$0.82

RN - in charge of facility of less than 100 beds on day,
evening or night

$24.00

$24.60

$ 25.2 1

RN - in charge of facility of more than 100 beds on day,
evening or night

$ 38.65

$ 39.62

$ 40.61

RN in charge of a ward/unit

$ 24.00

$ 24.60

$ 25.2 1

Allowance

01/10/2016
(2.5%)

Uniform allowance for when uniform is not supplied (per hour)

Uniforms
Laundry allowance (per hour)

Laundry allowance
Meal allowance for when no meal is provided (per meal)

On overtime
On call allowance

Travelling allowance (per km)

In -charge allowance (per shift)
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SCHEDULE 2- CLASSIFICATION DEFINITIONS
Nursing Classifications
Definitions
AHPRA means the Australian Health Practitioner Regulation Authority.
Assistant in Nursing means a person, other than a Registered Nurse or Enrolled Nurse who is employed as
such by the employer to provide nursing duties in a Facility.
Board means the Nursing and Midwifery Board of Australia and shall also be taken to mean a reference to
AHPRA as appropriate/applicable.
Clinical Nurse Educator means a Nurse with relevant post registration certificate qualifications or experience
deemed appropriate by the employer and who is appointed to such position by the employer to implement and
evaluate educational programmes in a Facility.
Clinical Nurse Specialist means a Registered Nurse appointed to such position by the employer with specific
post-registration qualifications relevant to the field in which they are appointed and 12 months' experience
working in the clinica l area(s) of their post registration qualification. Enrolled Nurse means a person enrolled
by the Board as suchand who is competent in the administration of medications.
Nurse includes Registered Nurses, Enrolled Nurses and Assistants in Nursing.
Nurse Educator means a Regi stered Nurse with a post registration certificate who has relevant experience or
other qualifications deemed appropriate by the employer. and who is appointed to such position by the
employer.
Nursing care carried out by Nursing Assistants, refers to ensuring the environment of care and lifestyle
activities maximises the wellbeing of residents . This includes personal care and support in activities such as
toileting, showering , meals , tidying residents personal effects and participating in social activities.
Registered Nurse means a person registered by the Board as such.
Senior Nurse Educator means a Registered Nurse with a post registration certificate or appropriate
qualifications , who has, or is working towards, recognised tertiary qualifications in education or equivalent and
has demonstrated experience and skills in the field of education, and who is appointed to such position by the
employer.
Progression Through Classification Levels

Progression between classification levels is at the sole discretion of the employer and is dependent upon the
employee being required to hold the applicable competencies to perform the duties of their position and
subject to vacancies existing at the applicable classification level.
Progression Through Pay Points

Progression for all classifications for which there is more than one pay point will be by annual movement to
the next pay point, provided that, for the purpose of yearly progression based on service and experience, an
employee must, unless this Schedule provides otherwise:
(a)

complete 1976 hours of experience in the case of full time employees; or

(b)

complete 1786 hours of experience in the case of part time and casual employees,

having regard to the acquisition and use of skill described in the classification descriptions set out in this
Schedule and knowledge gained through experience in the practice settings over such a period .
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Nursing Assistant

Nursing Assistants (unqualified) are Nursing Assistants without a Certificate Ill or Certificate IV.
Nursing Assistants (qualified) are Nursing Assistants that hold a Certificate Ill or Certificate IV.
Nursing Assistants , also known as Assistants in Nursing, provide nursing , care and other duties under the
direction of a Registered Nurse or Enrolled Nurse.
The primary role of Nursing Assistants in nursing and care contexts is to provide direct nursing care to
residents under supervision and direction and to observe and report to their supervising Nurse about the
processes involved in delivering services and the outcomes of that intervention or service.
Where specific nursing tasks or responsibilities have been appropriately delegated to the Nursing
Assistant, the Nursing Assistant should make their supervising Nurse aware of any impediment to carrying
out the delegation.
Indicative tasks/skills include but are not limited to the following:
•

report promptly any observed changes or concerns in resident's health status;

•

assist in the provision of nursing and personal care under supervision and direction;

•

complete documentation as required;

•

exercise discretion and judgement within their level of skill and training ;

•

attend training as directed;

•

work in collaboration with the care team;

•

be actively involved in continuous improvement; and

•

other related duties as assigned by the employer from time to time.

Experienced Nursing Assistants who have completed the relevant medication module of the Certificate IV
in Aged Care (currently titled Administer and Monitor Medications) may administer medication to
residents. They may also be required to assist residents with medications within a delegated or assigned
range of duties, subject to legislative requirements.
Nursing Assistant- Team Leader (Employer Appointed)

A Nursing Assistant- Team Leader is an employer appointed position.
An employee at this level is a holder of a relevant Certificate IV in Aged Care or equivalent.
An employee at this level is expected to:
•

undertake tasks under the direction and supervision of a Registered Nurse or Enrolled Nurse;

•

report to and work with the Registered Nurse or Enrolled Nurse;

•

performs all the tasks of a Nursing Assistant;

•

assist residents with medications within a delegated or assigned range of duties, subject to legislative
requirements;

•

lead, train, support and supervise Nursing Assistants; and

•

perform other functions and duties within the scope of a Team Leader and Nursing Assistant as
requested by the employer from time to time.
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Enrolled Nurse

An employee appointed at this level performs their duties:
•

according to their level of competence and within the range of duties of an Enrolled Nurse registered
with the Board/AHPRA;

•

under the guidance of, or with access to, a more experienced Nurse who provides work related
support and direction and

•

under the supervision of an RN

An employee at this level is required to perform general nursing duties within their skills and experience
which include, but are not confined to:
•

delivering direct and comprehensive nursing care and general care and individual case management
to residents or clients within a Facility; and

•

other related duties assigned by the employer from time to time.

Registered Nurse

An employee appointed at this level performs their duties :
•

according to their level of competence; and

•

under the general guidance of, or with general access to, the Care Manager who provides work
rela ted support and direction.

An employee at this level is required to perform general nursing duties which substantially include , but are
not confined to:
•

delivering direct and comprehensive nursing care and individual case management to residents or
clients within a Facility;

•

Clinical Governance - maintaining and improving the quality of care by recognisable high standards of
care, transparent responsibi lity and accountability for those standards.

•

Clinical Documentation - ensuring accurate and concise method of documentation to ensure
compliance with legal requirements.

•

coordinating services, including those of other disciplines, to individual resident clients within a Facility;

•

providing education, counselling and group work services orientated towards the promotion of health
status improvement of residents and clients within a Facility;

•

providing support, direction , education and supervision to newer or less experienced staff, including
Enrolled Nurses, Nursi ng Assistants and student nurses;

•

accepting accountability for the employee's own standards of nursing care and service delivery;

•

participating in quality initiatives by providing recommendations to policy developments within a
Facility; and

•

other related duties as assigned by the employer from time to time.

Clinical Nurse Specialist (Employer Appointed Position)

In addition to the duties of a Registered Nurse, an employee at this level is required, to perform duties
including, but not confined to:
•

providing leadership and role modelling, in collaboration with others including the Facility Manager,
Care Manager, Nurse Manager and the Nurse Educator, particularly in the areas of quality initiatives.

•

participating in the implementation of policies ;

•

acting as a consultant on request in the employee's own area of proficiency fo r the purpose of
faci litating the provision of quality nursing care;

•

delivering direct and comprehensive nursing care to a specific group of residents or clients with
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complex nursing care needs, in a particular area of nursing practice within a practice setting;
•

providing support, direction, orientation and education to Registered Nurses, Enrolled Nurses, Nursing
Assistants and student nurses;

•

acting as a role model in the provision of holistic care to residents or clients in a Facility;

•

assisting in the management of action research projects, and participating in quality assurance
programs and policy development within a Facility; and
other related duties as assigned by the employer from time to time.

Clinical Nurse Educator (Employer Appointed Position)

A Clinical Nurse Ed ucator is an employer appointed position.
In addition to the duties of a Registered Nurse, a Clinical Nurse Educator may perform duties including,
but not confined to:
•

catering for the delivery of clinical nurse education for staff, residents and clients in a Facility;

•

responsibility for the orientation of new employees;

•

participating in policy development and implementation; and

•

other related duties as assigned by th e employer from time to time.
Nothing in this Schedule shall affect the role carried out by the Clinical Nurse Specialist as a specialist
resource.

Nurse Educator (Employer Appointed)

A Nurse Educator is an employer appointed position.
In addition to the duties of a Registered Nurse, duties of a Nurse Educator will include, but are not
confin ed to:
•

providing leadership and role modelling , in collaboration with other employees, particularly in the areas
of action research ;

•

implementation and evaluation of staff education and development programs;

•

staff selection;

•

implementation and evaluation of resident or client education programs;

•

participating in policy development and implementation ;

•

acting as a consultant on request in the employee's own area of proficiency (for the purpose of
facilitating the provision of quality nursing care);

•

being accountable for the assessment, planning, implem entation and evaluation of nursing education
and staff development programs for a specified population ; and

•

other related duties as assigned by the employer from time to time.

In addition , a Nurse Educator shall be responsible for the development, implementation and delivery of
nursing education programmes within a Facility or a group of Facilities. Nurse education programmes shall
mean courses such as post registration certificates, continuing nurse education, orientation programmes
including new graduate programmes, post enrolment courses for Enrolled Nurses and general staff
development courses.
A person appointed to a position of Nurse Educator who holds relevant tertiary qualifications in education
or tertiary post graduate specialist clinical nursing qualifications shall commence on the 3rd year rate of the
wage scale.
Incremental progression for Nurse Educators shall be as set out above provided that progression shall not
be beyond the 3 rd year rate unless the person possesses relevant experience or other qualifications
deemed appropriate by the employer ..
Persons appointed to the 3 rd year rate by virtue of the above two paragraphs shall progress to the 4 1h year
rate after completion of 12 months' satisfactory full time service.
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Senior Nurse Educator (Employer Appointed)

A Senior Nurse Educator is an employer appointed position.
In addition to the duties of a Registered Nurse, a Senior Nurse Educator shall be responsible for one or
more Nurse Educators in th e planning co-ordinating, delivery and evaluation of education programmes
such as post registration certificate courses, continuing nurse education, orientation programmes including
new graduate programmes, post enrolment courses for enrolled nurses and where applicable general staff
development courses eith er in a Facility or Facilities.
Incremental progression shall be on completion of 12 months' satisfactory full time service.
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Aged Care Classifications
Definitions
Aged Care Employee means an employee required by the em ployer to perform any or all of the tasks set out
in thi s Schedule as determined by their classification .
Aged Care Industry means the provision of accommodation and care services for aged persons in a hostel,
nursing home, aged care independent living units, aged care serviced apartments, garden settlement,
retirement village or any other residential accommodation facility including in the home.
Care Service Employee means an employee required by the employer to perform any or all of the tasks set
out in this classification Schedule as per their appointed grade/level.
Progression Through Classification Levels

Classification at a level is by appointment only (apart from Level 1), where the employee is required to use
and apply the competencies, skills and qualifications for the primary purpose of the role. Progression between
classification levels is at the sole discretion of the employer and is dependent upon the employee being
required to hold the applicable competencies to perform the duties of their position and subject to vacancies
existing at the applicable classification level.
AGEDCAREEMPLOYEE-LEVEL1

Entry level:
An employee who has less than 3 months' work experience in the Aged Care Industry and performs basic
duties.
An employee at this level:
•

works within established routines, methods and procedures;

•

has minimal responsibility, accounta bility or discretion;

•

works under direct or routine supervision, either individually or in a team ; and

•

requires no previous experience or training.

Indicative tasks performed at this level include but are not necessarily limited to:
Administrative Services

Clerical and Administrative Employee Grade 1: an employee who works under direct supervision to perform a
range of basic clerical and/or administrative duties to support the daily operation of a Facility.
General Services

Laundry Personnel: an employee who works under direct supervision of the Facility Manager to provide clean
linen and clothing for the use of residents in a Facility.
Gardener/Maintenance Assistant: an employee who works under the direct supervision of th e Facility
Manager to maintain Facility buildings and grounds in a clean and tidy manner. Employees at this level do not
hold a trade qualification.
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Care Services

Care Service Employee Grade 1: an employee who works under the direct supervision of a Care Service
Employee of a higher classification or a more experience d employee to provide basic personal care and
assistance to residents and clients in a Facility, inclu ding, but not necessarily limited to , showering/bathing,
assistance in dressing/undressing , assistance with feeding and general tidy and up-keep of resident rooms.

AGEDCAREEMPLOYEE-LEVEL2
An employee at this level has more than 3 months' work experience in the Aged Care Industry and :
•

is capable of prioritising work within established routines, methods and procedures;

•

is responsible for work performed with a limited level of accountability or discretion;

•

works under limited supervision , either individually or in a team ;

•

possesses sound communication skills; and

•

requires specific on-the-job training and/or relevant skills training or experience.

Indicative tasks performed at this level include but are not necessarily limited to:
Administrative Services

Clerical and Administrative Em ployee Grade 1: see Aged Care Employee- Level 1.
General Services

Laundry Personnel: see Aged Care Employee - Level 1.
Gardener/Maintenance Assistant: see Aged Care Employee - Level 1.
Kitchen Hand : an employee who works under general supervision and assists the Chef/Cook in a Facility in
the preparation of residents' meals, including but not lim ited to stock rotati on, food labelling, food dating,
storage, cleaning and basic food preparation (eg preparation of light refreshments).
Bus Driver: an employee who works under the general supervision of the Facility Manager to provide transport
and access to community facilities to residents in a Facility.
Care Services

In this classification, Care Service Employee Grade 1 means an employee who works under the limited
supervision of a Care Service Em ployee of a higher classification or another Facility employee to provide
basic personal care and assistance to residents and clients in a Facility, including, but not necessaril y limited
to, showering/bathing, assistance in dressing/undressing , assistance with feeding and general tidy and upkeep of resident rooms.

AGED CARE EMPLOYEE - LEVEL 3
An employee at this level:
•

is capable of prioritising work within established routines , methods and procedures (non admin/clerical);

•

is responsible for work performed with a medium level of accountability or discretion (non admin/clerical);
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•

works under lim ited supervision, either individually or in a team (non admin/clerical);

•

possesses sound communication and/or arithmetic skills (non admin/clerical);

•

requires specific on-the-job training and/or relevant skills training or experience (non admin/clerical); and

In the case of an admin/clerical employee, undertakes a range of basic clerical functions within established
routines, methods and procedures .
Indicative tasks performed at this level include but are not necessarily limited to:
Administrative Services

Cleri cal and Administrative Employee Grade 2: an employee who works under limited supervision to perform a
range of general clerical and/or administrative duties to support the daily operation of a Facility.
General Services

Gardener/Maintenance Assistant: see Aged Care Employee - Level 1.
Bus Driver: in addition to the duties of an Aged Care Employee Level 2, an employee at this level is required
to hold a first aid certificate with StJohn's Ambulance or equivalent.
Lifestyle Activities Officer (unqualified): an employee who works under limited supervision to assist in the
provision of recreational and lifestyle activities for residents in a Facility.
Care Services

Care Service Employee Grade 2: an employee with relevant experience who works under the limited
supervision of a Care Service Employee of a higher classification or another Facility employee to provide
general personal care to residents and clients in a Facility, including, but not necessarily limited to:
o

assisting in the implementation of resident care plans;

o

applying basic first aid;

o

monitoring and reporting on vital resident measurements including temperature, blood pressure, blood
glucose levels (for diabetic residents); and

o

otherwise performing the duties of a Care Service employee Grade 1.

Physiotherapist Aide: an employee who works under the direct supervision of the Facility Physiotherapist to
implement individual and group physiotherapy, mobility, dexterity and exercise and pain management
programs for residents in a Facility. An employee at this level is not responsible for assessing or altering a
resident physiotherapy plan.
AGED CARE EMPLOYEE - LEVEL 4

An employee at this level:
•

is capable of prioritising work within established policies, guidelines and procedures;

•

is responsible for work performed with a medium level of accountability or discretion;

•

works under limited supervision, either individually or in a team;
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•

possesses good communication, interpersonal and/or arithmetic skills; and

•

requires specific on-the-job training, may require formal qualifications and/or relevant skills training or
experience.

Indicative tasks performed at this level include but are not necessarily limited to:
Administrative Services

Clerical and Administrative Employee Grade 3: an employee who works under limited supervision to perform a
range of specific clerical and/or administrative duties as assigned by the employer from time to time. An
employee at this level is required by the employer to have completed additional training qualifications or
experience than that of a Clerical and Administrative Employee Grade 2.
General Services

Maintenance Tradesman: in addition to the duties of an Aged Care Employee Level 3, an employee at this
level is required by Christadelphian to hold a relevant trade qualification or equivalent qualifications and
experience and is appointed as an Aged Care Employee Level 4 by Christadelphian.
Maintenance (Otherwise in Charge): in addition to the duties of an Aged Care Employee Level 3, an employee
at this level may or may not hold a relevant trade qualification or equivalent qualifications and experience and
is appointed Christadelphian as being in charge of maintenance activities at a Facility.
Lifestyle Activities Officer (qualified): an employee at this level is required by the employer to hold a relevant
Certificate IV or equivalent qualifications and experience and is responsible for co-ordinating and developing
recreational and lifestyle activities for all residents at a Facility.
Cook Grade 4: an employee who works under general supervision of the Facility Manager to provide a variety
of quality food services for residents in a Facility and who is responsible for ensuring food hygiene and quality
assurances processes are met within a Facility.
Care Service

Care Service Employee Grade 3: an employee with relevant experience and who is required to hold a relevant
Certificate Ill qualification in Aged Care or equivalent. In addition to the duties performed by a Care Service
Employee Grade2, a Care Service Employee Grade 3:
o

works under the limited supervision of a Care Service Employee of a higher classification or another
Facility employee to provide a high level of personal care to residents and clients in a Facility; and

o

may be required to assist in the administration of medication (where the employee is assessed by the
employer as being competent to do so).

Physiotherapist Aide: an employee who in addition to the duties performed by a Physiotherapist Aide/Aged
Care Employee Level 3 is required to hold a relevant Certificate Ill qualification and who works under the
general supervision of the Facility Physiotherapist to implement individual and group physiotherapy, mobility,
dexterity and exercise and pain management programs for residents in a Facility. An employee at this level is
not responsible for assessing or altering a resident physiotherapy plan.
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AGED CARE EMPLOYEE - LEVEL 5

An employee at this level:
•

is capable of functioning semi-autonomously, and prioritising their own work within established policies,
guidelines and procedures;

•

is responsible fo r work performed with a substantial level of accountabi lity;

•

works either individually or in a team;

•

may assist with supervision of others;

•

requires a comprehensive knowledge of medical terminology and/or a working knowledge of health
insurance schemes (admin/clerical);

•

may require basic computer knowledge or be required to use a computer on a regular basis;

•

possesses administrative skills and problem solving abilities;

•

possesses well developed communication , interpersonal and/or arithm etic skills; and

•

requires substantial on-the-job training, may requ ire formal qualifications at trade or certificate level and/or
relevant skills training or experience.

Indicative tasks performed at this level include but are not necessarily limited to:
Administrative Services

Clerical and Administrative Employee Grade 4: an employee who works under general supervision to perform
a range of specific clerical and/or administrative duties to support the daily operation of a Facility. An
employee at this level is required by the employer to have completed additional training qualifications or
experience than that of a Clerical and Administrative Employee Grade 3.
General Services

Cook Grade 5: An employee at this level is required by the employer to have completed additional training
qualifications or experience than that of a Cook Grade 4 and may be responsible for the supervision of other
kitchen employees .
Care Services

Care Service Employee Grade 4 (Level 1): an employee with relevant experience and who is required to hold
a relevant Certificate IV qualification in Aged Care or equivalent. A Care Service Employee Grade 4 (Level 1)
works under general supervision of a Care Service Employee of a higher classification or another Facility
employee. Duties include, but are not necessarily limited to:
o

assisting in the implementation of resident care plans and other resident activities and programs;

o

supervising and delegating the work of other Care Service Employees; and

o

otherwise performing the duties of a Care Service employee Grade 3.
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AGED CARE EMPLOYEE- LEVEL 6

An employee at this level:
•

is capable of functioning with a high level of autonomy, and prioritising their work within established
policies, guidelines and procedures;

•

is responsible for work performed with a substantial level of accountability and responsibi lity;

•

works either individually or in a team ;

•

may require comprehensive computer knowledge or be required to use a computer on a regular basis;

•

possesses administrative skills and problem solving abilities;

•

possesses well developed communication, interpersonal and/or arithmetic skills; and

•

may require formal qualifications at post-trade or Advanced Certificate or Associate Diploma level and/or
relevant skills training or experience.

Indicative tasks performed at this level include but are not necessarily limited to:
General Services

Cook Grade 6: An employee at this level is required by the employer to have completed additional training
qualifications or experience than that of a Cook Grade 5 and is responsible for the supervision of other kitchen
employees.
Care Services

Care Service Employee Grade 4 (Level 2): an employee with relevant experience and who is required to hold
a relevant Certificate IV qualification in Aged Care or equivalent. A Care Service Employee Grade 4 (Level 2)
works under minimal supervision of a Care Service Employee of a higher classification or another Facility
employee. Duties include, but are not necessarily limited to:
o

implementing resident care plans and other resident activity programs;

o

supervising and co-ordinating th e work of other Care Service Employees at a level beyond that of a
Care Service Employee Grade 4 (Level 1); and

o

otherwise performing the duties of a Care Service employee Grade 3.

AGEDCAREEMPLOYEE-LEVEL7

An employee at this level:
•

is capable of functioning autonomously, and prioritising their work and the work of others within
established policies, guidelines and procedures;

•

is responsible for work performed with a substantial level of accountability and responsibility;

•

may supervise the work of others, including work allocation, rostering and guidance;

•

works either individually or in a team ;
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•

may require comprehensive computer knowledge or be required to use a computer on a regular basis;

•

possesses developed administrative skills and problem solving abilities;

•

possesses well developed communication, interpersonal and/or arithmetic skills; and

•

may require formal qualifications at trade or Advanced Certificate or Associate Diploma level and/or
relevant skills training or experience.

Indicative tasks performed at this level include but are not necessarily limited to:
Administrative Services

Clerical and Administrative Employee Grade 5/Reception: an employee who works under general supervision
to perform a range of specific clerical and/or administrative duties to support the daily operation of a Facility
and may also be responsible for the supervision of other administrative services employees.
General Services

Cook Grade 7: an employee who works under general supervision of the Facility Manager to provide a variety
of quality food services for residents in a Facility and who is responsible for ensuring food hygiene and quality
assurances processes are met within a Facility. An employee at this level may also be responsible for
supervising and the delegating the work of Kitchen Hands employed in a Facility in which the Cook is
engaged.
Chef: in addition to the duties performed by a Cook Grade 7, an employee at this level holds a relevant
Certificate IV qualification and is responsible for directing and managing the provision of quality food services
to residents in a Facility.
Cafe Supervisor: an employee at this level is appointed by the employer as such and acts autonomously to
oversee the day-to-day running of the cafe in a Facility.
Resident Services Officer: an employee at this level is appointed by the employer as such and acts
autonomously as the liaison , communication and referral point between the employer and residents (and their
fam ilies) in a Facility. In addition, an employee at this level is responsible for organising and conducting facility
tours and assists in selling and filling of beds in a Facility (permanent and respite).
Volunteer and Pastoral Care Coordinator: an employee at this level is appointed by the employer as such and
acts autonomously to recruit, process, allocate and support volunteers and pastoral carers in a Facility and to
facilitate training and induction for volunteers as appropriate.
Pastoral Carer: an employee at this level is appointed by the employer as such and is responsible for:
•

providing the pastoral care requested by residents;

•

accept referrals for residents seeking assistance, and where appropriate referring residents to other
care-givers within the employer and in the wider community;

•

establishing and maintaining a professional network that will assist the provision of appropriate pastoral
care within the employer as a whole and at the local Facility.

•

assisting the Volunteer and Pastoral Care Coordinator with the efficient and effective provision of
appropriate pastoral care services to all residents within the Facility, including the provision of services
through volunteer pastoral carers.
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Pastoral Carers are required by the employer to hold suitable qualifications, knowledge and experience for the
provision of pastoral care (such as completion of Christadelphian Pastoral Care Studies or Certificate IV in
Chaplaincy and Pastoral Care, or their recognised equivalent.
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Health Professional Classifications
Definitions
Diversional Therapist means an employee appointed as such by the employer who is degree qualified in one
or more of the following approved university courses:

•

Associate Diploma of Applied Science (Diversional Therapy)

•

Diploma of Applied Science (Diversional Therapy)

•

Diploma of Health Sciences (Leisure and Health)

•

Bach elor of Applied Sciences (Leisure and Health)

•

Bachelor of Health Sciences (Leisure and Health)

•

Bachelor of Applied Sciences (Diversional Therapy)

•

such other qualifications as may be recognised by the employer as being relevant to the duties
performed by the employee,

and who is engaged by the employer to perform group leisure and recreati onal activities within a Facility.
Physiotherapist means an employee registered as such by the Australian Health Practitioner Regulation
Authority or th e Physiotherapy Board of Australia
Progression Through Classification Levels

Classification at a level is by appointment only (apart from Level 1), where the employee is required to use
and apply the competencies, skills and qualifications for the primary purpose of the role. Progression between
classification levels is at the sole discretion of the employer and is dependent upon the employee being
required to hold the applicable competencies to perform the duties of their position and subject to vacancies
existing at the applicable classification level .
Classifications

The following classifications shall apply to Diversiona l Therapists , Physiotherapists and other health
professionals employed by the employer in a Facility.
HEALTH PROFESSIONAL- LEVEL 1

Positions at Level 1 are regarded as entry level health professionals and for initial years of experience.
This level is the entry level for new graduates who meet the requirement to practise as a health professional
(where appropriate in accordance with their professional association's rules and be eligible for membership of
their professional association) or such qualification as deemed acceptable by the employer.
HEALTH PROFESSIONAL -

LEVEL 2

A health professional at this level works independently and is required to exercise independent judgment on
routine matters. They may require professional supervision from more senior members of the profession or
health team when performing novel, complex, or critical tasks. They have demonstrated a comm itment to
continuing professional development and may have contributed to workplace education through provision of
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seminars, lectures or in-seNices. At this level the health professional may be actively involved in quality
improvement activities or research and/or contributing to the evaluation and analysis of guidelines, policies
and procedures applicable to their clinical/professional work and may be required to contribute to the
supeNision of discipline specific students.
HEALTH PROFESSIONAL- LEVEL 3
A health professional at this level would be experienced and be able to independently apply professional
knowledge and judgment when performing novel, complex, or critical tasks specifi c to their discipline. At this
level health professionals will have additional responsibilities.
An employee at this level :
•

works in an area that requires high levels of specialist knowledge and skill as recognised by the
employer;

•

is actively contributing to the development of professional knowledge and skills in their field of work as
demonstrated by positive impacts on seNice delivery, positive referral patterns to area of expertise and
quantifiable/measurable improvements in health outcomes ;

•

is performing across a number of recognised specialties within a discipline;

•

may be accountable for allocation and/or expenditure of resources and ensuri ng targets are met and is
responsible for ensuring optimal budget outcomes for residents;

•

may be responsible for providing regular feedback and appraisals for senior staff to improve health
outcomes for residents and for maintaining a performance management system; and

•

is responsible for providing support for the efficient, cost effective and timely delivery of seNices.
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SCHEDULE 3- FACILITIES
Ashburn House (Giadesville)
Casa Mia (Padstow)
Chamberlain Gardens (Wyoming)
Courtlands (North Parramatta)
Northcourt (North Parramatta)
Ridgeview (Albion Park)
Southhaven (Padstow Heights)
Westcourt (Westmead)
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TO:

Fair Work Commission
Level10, 80 William Street
East Sydney NSW 2011

UNDERTAKINGS
AG2016/8048- Christade/phian Aged Care (NSW) Enterprise Agreement 2016 (Agreement)

I am authorised to make these undertakings on behalf of Christadelphian Homes Ltd (the Employer).
The Employer makes the following undertakings under section 190 of the Fair Work Act 2009 (Cth) (Act)
in connection with the approval of the Agreement:
1.

The Employer undertakes and agrees to interpret and apply the Agreement as if clause 10.2(c)
of the Agreement was renumbered 10.2(d) and a new clause 10.2(c) was included in the
Agreement in the following terms:
"Before commencing part time employment, Christadelphian and a part time employee will
mutually agree in writing the guaranteed minimum number of contract hours and the rostering
arrangements that will apply to those hours".

2.

The Employer hereby undertakes to interpret and apply the Agreement as if clause 26.2(b) of
the Agreement was renumbered 26.2(c) and a new clause 26.2(b) was included in the
Agreement in the following terms:
"(b)

Health Professional Classifications and Clinical Nurses
Where a casual employee in a position covered by the Health Professional
Classifications in Schedule 2 to this Agreement is rostered to work ordinary hours
between midnight Friday and midnight Sunday, the employee will be paid a loading
of 75% of their ordinary rate of pay for the hours worked during this period. These
loadings shall also apply to employees in the position of Clinical Nurse in Schedule
2 to this Agreement. "

3.

The Employer hereby undertakes to interpret and apply the Agreement as if clause 26.2(c) of
the Agreement (refer to undertaking 2 above) read as follows:
"(c)

Other Employees
A casual employee (to whom clauses 26.2(a) and/or 26.2(b) of this Agreement does
not apply) who is required to and does work between midnight Friday and midnight
on Sunday shall be paid in accordance with clause 26. 1".

4.

The Employer hereby undertakes that clauses 27.3(c)(i) and 27.3(c)(ii) of the Agreement will
be interpreted and applied as if the reference to the overtime penalty rate of 117.5% for more
than 2 hours of overtime and for all overtime on Sundays was instead a reference to 125% and
the overtime penalty rate for overtime worked on public holidays was 150%.

5.

The employer hereby undertakes that casual employees covered by the Aged Care
Classifications in Schedule 2 to the Agreement will not be required to work more than 10 hours'
overtime per 4 week period, unless by mutual agreement.

6.

The Employer hereby undertakes that clause 27.4 of the Agreement will be interpreted and
applied as if the reference to 8 consecutive hours off duty was instead a reference to 10
consecutive hours off duty.

The Employer understands these undertakings will be taken to be a term of the Agreement pursuant to
section 191 of the Act.

Signed:~
Name: Matthew Lamey/
Position: Chief Operating Officer
Date: 27 April 2017

