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“Worse than WorkChoices” 
How Mike Baird took away public sector 

nurses and midwives’ rights at work 

 
Introduction 
This brief discussion paper seeks to briefly explain 
how the current NSW Government has deprived 
public sector nurses and midwives of their 
longstanding rights to seek industrial fairness from 
the independent umpire, namely the Industrial 
Relations Commission of New South Wales (IRC). 

In 2011, the then Treasurer, now Premier Mike Baird, 
changed the laws of NSW to essentially give the 
Government complete control over the wages and 
conditions that it offers its employees. 

Whilst private hospitals and aged care facilities have 
to bargain with their employees and their 
representative unions to determine, via negotiation, 
the wages and conditions applicable to their 
workplaces, the NSW Government has used unjust 
laws in an attempt to silence public sector unions. 

How wages and conditions were 
determined for more than a century 
(1902-2011) 
Prior to 2011, when the current NSW Government 
introduced its current regime of unfair public sector 
labour laws, nurses and midwives had fundamental 
longstanding rights. 

Between 1936, when the Hospital Nurses (State) 
Award was made, and 2011, the IRC played a crucial 
role in providing unionised nurses and midwives with 
a say over their wages and conditions. 

Under these longstanding industrial laws, the IRC, 
after hearing submissions from both the Association 
and the employer, would independently determine 
the wages and conditions to be awarded to nurses 
and midwives. 

Almost invariably, the employer would argue that 
nurses and midwives should work longer and harder 
for less money.  The Association, on the other hand, 
generally argued that the skills held by nurses and 
midwives and the work undertaken by them should 
be recognised through better pay and conditions.  In 
this environment of competing interests, the IRC 
would decide the wages (and conditions) for nurses 
and midwives by determining what is “just and 

reasonable” in the circumstances, taking into account 
its understanding of what was in the public interest. 

Unions were legally entitled to run cases in the IRC 
that allowed them to argue ‘work value’, where the 
IRC would consider evidence and decide a 
“reasonable and fair wage” based on the work being 
undertaken. 

Equally, unions could argue for inequities in wages 
and conditions to be fixed, where they had long been 
ignored by management.  The IRC would weigh up 
competing arguments and decide the most 
appropriate outcome based on the needs of 
employees, the employer and the public interest.  
These laws applied to all workers in various guises 
from 1902 to 2011, that is, for around 110 years. 

How did the Association use the IRC to 
improve wages and conditions in public 
sector nursing? 
Throughout its history, the Association has used a 
number of strategies to improve the wages and 
conditions of its public sector members, including 
negotiating, political agitation and, where necessary, 
industrial action.  Where these actions have not 
achieved reasonable improvements, the IRC has 
been in the background, ready as an independent 
umpire with legal powers, to settle disputes over 
wages and conditions. 

For example, in 1947, the Association sought and 
won major improvements in wages and conditions 
through the IRC.  The IRC examined 339 witnesses, 
inspected 135 hospitals and considered extensive 
submissions by the Association and other parties. 

Notwithstanding strong employer resistance, the 
Commission varied the award to increase salaries, 
provided a career structure for senior nursing staff, 
introduced ‘on call’ rates, introduced casual loadings, 
introduced sick leave and provided for nursing-
specific long service leave arrangements, among 
other provisions. 

Without an independent industrial umpire like the IRC, 
free of government interference, such changes would 
have either not been gained or have taken 
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significantly longer to achieve with considerably more 
pain for members and the community. 

A more recent example was the IRC’s special case 
and work value decisions in the early 2000s.  
Following an application by the Association in 2001 
for significant increases to wages and for the 
introduction of a Continuing Education Allowance 
(CEA), the IRC held 35 days of hearings to consider 
the evidence and submissions of the Association and 
NSW Government representatives.  The Government 
opposed our application “in all respects.” 

However, the IRC awarded nurses and midwives a 
6% pay increase from 1 January 2003 on top of the 
4% increase that the Association had previously 
negotiated.  After taking into account another 5% 
negotiated increase from 1 July 2013, this meant a 
compounded increase of 15.75% within a space of 
six months.  Such an overall increase was due to 
united action by Association members and the role of 
the IRC as the independent industrial umpire. 

The Commission also delivered on the Association’s 
CEA claim: in late 2004, Continuing Education 
Allowances were incorporated into the Award for the 
first time. 

Having an independent IRC not only delivered for 
nurses and midwives through its decision-making 
capacity, but with the possibility of the IRC making 
determinations that would cost the Government large 
sums of money, it had the deterrent effect of causing 
it to be more reasonable in its negotiations with public 
sector unions. 

How did things change in 2011? 
In June 2011, Mike Baird the then Treasurer 
introduced into the NSW Parliament a law that 
effectively spelt the end of an independent IRC.  
Named the Industrial Relations Amendment (Public 
Sector Conditions of Employment) Act 2011, it 
required the IRC, when making or varying a public 
sector award, to apply any government policy on 
wages and conditions of employment that is 
contained, or referred to, in a subsequent regulation.  
Further, any such regulation can potentially override 
or nullify existing Award conditions. 

Shortly after this, the Industrial Relations (Public 
Sector Conditions of Employment) Regulation 2011 
was introduced, which ruled that the IRC could only 
make changes to public sector wages and conditions 
where the cost did not exceed 2.5% per year.  The 
IRC was constrained – it could only award higher 
increases if it stripped away other award conditions to 
offset such increases. 

Pages 27-29 of the Report to 2014 Annual 
Conference details the efforts that the Government 
has gone to in the last two years to change or 
interpret its own regulation to even further reduce pay 
increases.  Since 2013 the Government has 
attempted to re-interpret its own regulation to 
discount its promised 2.5% pay increase to members 
by 0.25%, to pay for the Superannuation Guarantee 

increase legislated by the Commonwealth 
Government.  After losing their argument in the NSW 
Legislative Council twice and before the Full Bench of 
the IRC, it eventually got its way largely by ‘sneaking’ 
a new regulation through this year’s state budget 
legislation. 

The table below outlines how the combination of Mike 
Baird’s legislation and regulation has impacted on 
nurses and midwives’ employment rights.  These are 
examples only and the impact of Baird’s laws extend 
well beyond these conditions. 

Can the IRC improve our 
conditions without trade-offs? 

 
Before Baird’s 

Legislation 
After Baird’s 
Legislation 

Pay more than 2.5% YES NO 

Increase Allowances YES NO 

Staffing Arrangements 
(Ratios) 

YES NO 

Penalty Rates YES NO 

Hours and Rosters YES NO 

Pay Equity between 
Male / Female 
employees 

YES YES 

Sick Leave YES NO 

Annual Leave YES NO 

Long Service Leave YES NO 

Where to from here? 
The Baird Government Budget papers indicate that it 
expects to continue to make significant budget 
savings as a result of its wages laws for at least the 
next four years. 

In direct questioning of Mr. Baird about when he 
would consider a change to the 2.5% wage capping 
law, he stated to the General Secretary that the State 
Budget would have to be showing a surplus of 
$500 million to $1 billion before he would consider it. 

Clearly a Government has the capacity to determine 
its spending priorities in a Budget.  This means it 
could also manipulate the budget outcome to avoid 
triggering its own policy for the wage capping to 
cease. 

The Baird Government has taken away your 
independent umpire and made public sector wages 
and conditions a political decision of government.  
This means the Association must organise its 
members and resources to influence the politicians 
who make up the government, or influence the voting 
community to change a government that fails to 
deliver fairness in wages and conditions outcomes. 

All of the above reinforces the need for the 
Association to continue to grow its membership and 
capacity to organise and campaign. 
 


