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FAIR WORK
AUSTRALIA

DECISION

Fair Work Act 2009
s.185 - Application for approval of a single-enterprise agreement

Hawkesbury Living Pty Ltd
(AG2011/13)

THE HAWKESBURY LIVING ENTERPRISE AGREEMENT 2010

Aged care industry

COMMISSIONER MCKENNA SYDNEY, 29 MARCH 2011

Application for approval of the Hawkesbury Living Enterprise Agreement 2010.

1] An application has been made for approval of an enterprise agreement known as the
Hawlesbury Living Enterprise Agreement 2010 (“the Agreement™), The application was made
pursuant to s.185 of the Fair Work Act 2009 (“the Act™). The application has been made by

Hawkesbury Living Pty Ltd (“the applicant”). The Agreement is a single-enterprise
agreement.

[2] I am satisfied each of the requirements of ss.186, 187 and 188 relevant to this
application for approval has been met. The applicant has provided written undertakings
addressing miscellaneous matters. A copy of the undertakings is attached to this decision and
marked Annexure “A”, I note that, under 5.191 of the Act, the undertakings arc taken to be
terms of the Agreement.

[3] The New South Wales Nurses’ Association (“NSWNA™), the Australian Nursing
Federation NSW Branch (“ANF”) and HSU-EAST, along with a number of individual
employee bargaining representatives, concur with the content of the undertakings. The
NSWNA, the ANF and HSU-EAST have given notice under s.183 of the Act that they wish to
be covered by the Agreement. In accordance with 5.201(2) of the Act, [ note the Agreement
covers those organisations.

(4] The Agreement is approved and, in accordance with s.54 of the Act, will operate from
seven days after the issuing of this decision. The nominal expiry date is three years after the
Agreement comes into operation.
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Fair Work Australia
Level B,

Terrace Tower

80 William Street,
Bast Sydney, 2011

By e-mail;  chambers.mckenna ci@fwa.gov.su

Dear Commissioner McKenna

RE: Matter number AG2011/13 Hawkesbury Living Entferprise Agreement
2010

Hawkesbury Living Pty Limited provides the following undertakings:

1 Clause 5.1 is in reference with Division 206 of the Fair Work Act whereby “‘the
base rate of pay payable to the employee under the agreement must not be less
than the base rate of pay that would be payable to the employee under the modern
award".

2 Clause 7, last paragraph will be deleted;

3 Clause 13.5 {b) Apprentices will be deleted. A new 13.5 (b) will be inserted with
the following words: '

(b} “Apprentice means an apprentice within the meaning of the Apprenticeship
and Traineeship Act 2001 NSW.

4 Clause 16.3 will not operate;
5 Clause 19.2 (b) will not operate;

6 Clause 20.5 (a) after the words Easter Saturday, the following words will be
added to include Easter Sunday as a public holiday:

“Easter Sunday,”

7 Clause 20,7 paragraph 1 will be deleted and & new paragraph inserted that will
read as follows:

“It is the intention of this agreement that an employee will ordinarily be entitied to
12 public holidays per annum, being {1 named public holidays under subclause
20.5(a)(1) and the extra public holiday under subclause 20.5(b).

8 Clause 21.2 (a) will delete the words “other than a Commamity Care Employen,”,
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9 Clause 21.3 (f} will be deleted and a new 21.3(f) will be inserted and read as
follows::

(a8} in liew of supplying stockings where required to an employee the employer
shall pay the emplovee the weekly allowance set out in Item 14 of Table 2
Schedule B to this Agreement.

10 Clause 26.1 paragraph 2, after the words “Agreement these provisions shall
prevail, the following words will be added:

“if they provide a more favourable outcome for the employee”,

11 Clause 26.5 (b} will be deleted. A new 26.5 (b) will be inserted to the following
words

*“(by Where a worker dies and any long service leave:
(i) to which the worker was enzitled has not been taken, or

{{1) accrued upon termination of the services of the warker by reason of
the warkar’s death and has not been taken, the employer shall upon
request by the worker 's personal representative pay to the worker’s
personal representative in fiill the ordinary pay that would have been
payable to the worker in respect of long service leave less any amount
already paid to the worker in respect of that leave. ™

12 Clause 29.4 we will delete the words “suwb-clause 13.1 and sub-clause 29.4 shall
not apply to such employvee”, end replace with the following words:

"“in accordarce with the NES.

13 Clause 31.3 insert at the end of the paragraph after “Employee either accepts or
unreasonably refects” the following words:

“subfect o an application made io the FWA
14 Clause 39 will be deleted. A new Clause 39 will be inserted to state the following:
CLAUSE 39 DISPUTE RESOLUTION

39.1 If a dispute relates to a matier arising under this Agreement or the NES then

this clause sets out procedures to setfle the dispure.

{a)  An Employee who is a party to the dispute may appoint a

representative for the purposes of the procedures in this clause,

ABN 03 112 B8 158
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(b)  In the first instance, the parties to the dispute must try fo-resolve the
dispute at the workplace level, by discussions between the Employee
or Emplayees and relevant supervisors and/for management,

{c)]  The Employer and the Employee may elect io be assisted and/or
represented by a third party which can include a person,
erganisation or associaiion (including a Union representutive)
during any meetings and discussions that may take place.

{d}  Ifdiscussions al the workplace level do not vesolve the dispute, a party
to the dispute may refer the matter to Fair Work Australia.

e}  Fair Work Australia may deal with the dispute in 2 stages:

(i) Fair Work Australia will first attempt to vesolve the dispute as
it considers appropriale, including by mediation,
conciliation, expressing an opinion or making a

recommendation; and

(i) if Fair Work Australia is unable fo resolve the dispute at the
first stage, Fair Work Ausiralia shall then:

. arbiirate the dispute; and
. make a determination that is binding on the parties.

Note If Fair Work Australia arbitrates the dispute, it may also use the powers that
are available to it under the Act,

A decision that Fair Work Australia makes when arbitrating a dispute is a decision
Jor the purpose of Div 3 of Part 5.1 of the Act. Therefore, an appeal may be made
against the decision.

39.2 While the parties are trying lo resolve the dispute:

{f)  an Employee musi continue to perform his or her work as he or she
would normally, unlass he or she has a reasonable concern about

an imminent risk to kis or her health or safety; and

{g}  an Employee mus! comply with a direction given by the emplover to
perform other avatlable work at the same workplace, or at another
workplace, unless:
ABN B3 112818 158
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(i} the work is not sqfe; or

(i} applicable Occupational Health and Safety legistation would
not permit tiie work to be performed; or

(fil) the work is not appropriate for the Employee to perform, or

(iv) there are other reasonable grounds for the Employee to refuse
lo comply with the direction,

39.3 The parties to the dispute agree ta be bound by a decision made by Fair
Work Australia in accordance with this term.”

15 After Clause 27 Repatriation Leave, a new Clause 27A will be inserted as
follows

“274 CEREMONIAL LEAVE

274.1 An employee who is legitimately required by Aboriginal/Torres Strait Islander
tradition to be absent from work for Aboriginal/Torres Strait Islander
ceremonial purposes will be entitled to up to 10 working days unpaid leave in
any one year, with the approval of the employer,”

16 Increases to the rates of pay included in “Schedule C Trainee Wages” will reflect
changes made in the National Training Wage Schedule of the Modern Award.

17 Clause 29.1 add at end of parageaph “and this Agreement. Where terms of the
Agreement are more favourable, the Agreement shall be binding. "'

Yours Sincerely
Kristen Gower

Group Employee Relations, Compliance and Audit Manager
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Fair Work Australia
Level B,

Terrace Tower

80 William Street,
East Sydney, 2011

By e-mail: chambers.mckenna,clfwa, gov.au

Dear Commissioner McKenna

RE: Matter number AG2011/13 Hawkesbury Living Enterprise Agreement
2010

Hawkesbury Living Pty Limited provides the following undertakings:

! Clause 5.1 is in reference with Division 206 of the Fair Work Act whereby “the
base rate of pay payable to the employee under the agreement must not be less
than the base rate of pay that would be payable to the employee under the modern
award”.

2 Clause 7, last paragraph will be deleted;

3 Clause 13.5 (b) Apprentices will be deleted. A new 13.5 (b) will be inserted with
the following words:

(b) “Apprentice means an apprentice within the meaning of the Apprenticeship
and Traineeship Act 2001 NSW.

4 Clause 16.3 will not operate;
5 Clause 19.2 (b) will not operate;

6 Clause 20.5 (a) after the words Easter Saturday, the following words will be
added to include Easter Sunday as a public holiday:

“Easter Sunday,”

7 Clause 20.7 paragraph 1 will be deleted and a new paragraph inserted that will
read as follows:

“It is the intention of this agreement that an employee will ordinarily be entitled to
12 public holidays per annum, being 11 named public holidays under subclause
20.5(a)(i) and the extra public holiday under subclause 20.5(b).

8 Clause 21.2 (a) will delete the words “other than a Community Care Employee,”.
ABMBI 112 BIB158
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9 Clause 21,3 (f) will be deleted and a new 21.3(f) will be inserted and read as
follows::

(a) In lieu of supplying stockings where required to an employee the employer
shall pay the employee the weekly allowance set out in Item 14 of Table 2
Schedule B to this Agreement.

10 Clause 26.1 paragraph 2, after the words “Agreement these provisions shall
prevail, the following words will be added:

“if they provide a more favourable outcome for the employee”.

11 Clause 26.5 (b) will be deleted. A new 26.5 (b) will be inserted to the following
words

“(b) Where a worker dies and any long service leave:
(i) to which the worker was entitled has not been taken, or

(i) accrued upon termination of the services of the worker by reason of
the worker's death and has not been taken, the employer shall upon
request by the worker’s personal representative pay to the worker’s
personal representative in full the ordinary pay that would have been
pavable to the worker in respect of long service leave less any amount
already paid to the worker in respect of that leave.”

12 Clause 29.4 we will delete the words “sub-clause 13.1 and sub-clause 29.4 shall
not apply to such employee”, and replace with the following words:

“in accordance with the NES.”

13 Clause 31.3 insert at the end of the paragraph after “Employee either accepts or
unreasonably rejects” the following words:

“subject to an application made to the FWA.”
14 Clause 39 will be deleted. A new Clause 39 will be inserted to state the following:
CLAUSE 39 DISPUTE RESOLUTION

39.1 If a dispute relates to a matter arising under this Agreement or the NES then

this clause sets out procedures to settle the dispute.

{a) An Employee who is a party to the dispute may appoint a

representative for the purposes of the procedures in this clause.
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(b)  In the first instance, the parties to the dispute must try to resolve the
dispute at the workplace level, by discussions between the Employee

or Employees and relevant supervisors and/or management.

(¢}  The Employer and the Employee may elect to be assisted and/or
represented by a third party which can include a person,
organisation or association (including a Union representative)

during any meetings and discussions that may take place.

(d) If discussions at the workplace level do not resolve the dispute, a party
to the dispute may refer the matter to Fair Work Australia.

fe)  Fair Work Australia may deal with the dispute in 2 stages:

(i) Fair Work Australia will first attempt to resolve the dispute as
it considers appropriate, including by mediation,

conciliation, expressing an opinion or making a

recommendation; and

(it} if Fair Work Australia is unable to resolve the dispute at the
first stage, Fair Work Australia shall then:

arbitrate the dispute; and

o make a determination that is binding on the parties.

Note If Fair Work Australia arbitrates the dispute, it may also use the powers that
are available to it under the Act.

A decision that Fair Work Australia makes when arbitrating a dispute is a decision
Sor the purpose of Div 3 of Part 5.1 of the Act. Therefore, an appeal may be made

against the decision.

39.2 While the parties are trying to resolve the dispute:

an Employee must continue to perform his or her work as he or she

would normally, unless he or she has a reasonable concern about

)

an imminent risk to his or her health or safety; and

(g) an Employee must comply with a direction given by the employer to
perform other available work at the same workplace, or at another
workplace, unless:

ABMN B3 112818 158
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(i) the work is not safe; or

(ii)  applicable Occupational Health and Safety legislation would
not permit the work fo be performed; or

(iii)  the work is not appropriate for the Employee to perform, or

(iv) there are other reasonable grounds for the Employee to refuse
to comply with the direction.

39.3 The parties to the dispute agree to be bound by a decision made by Fair
Work Australia in accordance with this term.”

15 After Clause 27 Repatriation Leave, a new Clause 27A will be inserted as
follows

“274 CEREMONIAL LEAVE

27A4.1 An employee who is legitimately required by Aboriginal/Torres Strait Islander
tradition to be absent from work for Aboriginal/Torres Strait Islander
ceremonial purposes will be entitled to up to 10 working days unpaid leave in
any one year, with the approval of the employer.”

16 Increases to the rates of pay included in “Schedule C Trainee Wages” will reflect
changes made in the National Training Wage Schedule of the Modern Award.

17 Clause 29.1 add at end of paragraph “and this Agreement. Where terms of the
Agreement are more favourable, the Agreement shall be binding.”

Yours Sincerely
Kristen Gower

Group Employee Relations, Compliance and Audit Manager
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Group Employee Relations, Compliance and Audit Manager

Bargaining Agents

Annette TOMIHNSON. e resseevreestneneanns

Christine Patterson Q/%m—’— ,

...............................................

Barbara Wagner
Shirley Metheral
Satish Sharma
Rachel Conteh

Lauren Stanley

ABN 83112818158
110 March Street (PO Box 217] Richmond NSW 2753 Australia
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Note - this agreement is to be read together with an undertaking given by the employer. The undertaking is
taken to be a term of the agreement. A copy of it can be found at the end of this agreement.

The Hawkesbury Living Enterprise
Agreement 2010
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PART 1 - PRELIMINARIES

52

53

TITLE

This Agreement shall be known as the NSWNA & HSU east {Health Services

Union) & Hawkesbury Living Enterprise Agreement 2010 and throughout is referred
to as “this Agreement”.

PARTIES BOUND

This Agreement shall be hinding according to its terms upon the following:
{a) Hawkesbury Living Pty Limited;

(b  the HSU east (Health Services Union) ;

() the New South Wales Nurses' Association;

(d) the Australian Nursing Federation:; and

() and all those employees of the employer performing work within the
classifications contained in this Agreement and employed in a residential
aged care facility operated by the Employer.

COMMENCEMENT

The agreement will start to operate on the seventh day after the date of the notice
from the Fair Work Australia advising that the agreement has been approved.

EXPIRY

The Nominal expiry date of the Agreement is 3 years from the date of
commencement.

After the nominal expiry date the Agreement shall continue to operate until it is
replaced by a new agreement or terminated in accordance with the Act.

INCREASES TO RATES OF PAY AND ALLOWANCES

The rates of pay set out in Schedule 2 shall cornmence from the first full pay period
after the Commencement date of the Agreement. Upon expiration any legislated
increases handed down by Fair Work Australia to pay and allowances will be
passed on and at no stage will the pay rates fall below the legislative minimum.
Any non-legislated changes to rates of pay require the approval of an Executive
Manager.

Nothing in this Agreement prevents Hawkesbury Living paying in excess of the
rates set out in Schedule 2.
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DEFINITIONS

Where a term of this Agreement has a corresponding definition in the Actthe
Regulations or the NES, the definition in the Act or the Regulations shall apply. Any
such terms that are also defined in this Agreement are defined for the convenience
only of the parties and shall be overridden to the extent of any inconsistency with
the definition found in the Act, the Regulations or the NES.

For the purposes of this Agreement:
Act means the Fair Work Act 2009 {Cth) {as amended).
Agreement means the Hawkesbury Living Enterprise Agreement 2010;

Base rate of pay means a rate of pay payable to the employee for his or her
ordinary hours of work, but not including incentive-hased payments and bonuses,

loadings, monetary allowances, overtime or penalty rates or any other separately
identifiable amounts.

Board means the Australian National Registration Board.

Child (also refer fo section 17 of the Fair Work Act 2009) includes the following:
(a) anadopted child,

(b} a stepchild;

(c) an ex-nuptial child;

(d)  an adult child;

(e) afoster child.

Day worker means an emplayee who works their ordinary hours from Monday to
Friday inclusive and who commences work on such days at or after 6:00 a.m. and
at or before 10:30 a.m., otherwise than as part of a shift system.

De facto spouse (also refer to section 12 of the Fair Work Act 2009) of an
employee, means a person who, although not legally married to the emplayee, lives
with the employee in a relationship as a couple on a genuine domestic basis
{whether the employee and the person are of the same sex or different sexes); and
includes a former de facto partner of the employee.

Eligible casual employee means a casual employee:

(@)  who has been engaged by the employer on a regular and systematic basis
for a sequence of pericds of employment during a period of at least 12
months; and

(b) who, but for an expected birth or an expected placement of a child, would

have a reasonable expectation of continuing engagement by the employer on
a regular and systematic basis.

Eligible child means in relation to an employee with whom the child is, or is to be,
placed for adoption, a child who:
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(a) is (or will be) under the age of 5 years as at the day of placement or the
proposed day of placement; and

(b)  has not (or will have not) previously lived continuously with the employee for
a period of 6 months or more as at the day of placement or the proposed day
of placement; and

(c)  is not a child or step-child of the employee or the employee's spouse.

Employment classifications mean those sst out in Schedule A to this Agreement
and shall apply as if they had been reproduced in full in this clause.

Employer means Hawkesbury Living Pty Limited (ACN 83 112 818 158)

HSU East means Health Services Union East

Immediate family (also refer to section 12 of the Fair Work Act 2009): the folloawing

are members of an employee's immediate family:

(@) a spouse, de facto partner, child, parent {including foster parent, legal
guardian or same-sex partners), grandparent, grandchild or sibling of the
employee,

(b)  a child, parent {(including foster parent, legal guardian or same-sex partner),

grandparent, grandchild or sibling of a spouse or de facto partner of the
employee.

Medical certificate means a certificate signed by a registered health practitioner.

NES means the National Employment Standards.

Ordinary hours worked by an employee for the employer during a week is the
number worked out as follows:

(a) start with the number of hours (if any) in the week that the employee both
works and is required or requested to work, for the employer;

(b  add the number of hours (if any) in the week when the employee is absent
from his or her work for the employer on leave that counts as service,

(¢)  deduct the number of hours {(if any) in the week that the employee works as
overtime in accordance with this Agreement; and

(d) deduct the number of hours (if any) in the week in relation to which the
employer is prohibited by section 470 and 474 of the Act from making a
payment to the employee {industrial action);

Ordinary pay of an employee includes in addition to the base rate of pay any
applicable over-agreement payments for ordinary hours of work, Climatic and
Isolation allowance and Lleading Hand aliowance.lt does not include shift or
weekend penalties.

Regulations means the regulations associated with the Fair Work Act 2009 (as
amended). :

Shift Worker as defined by the Act means an employee:
(a)  Shift Worker means an employee who is not a day worker as defined

Spouse (refer to section 12 of the Fair Work Act 2009) includes the following:
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(@) aformer spouse;

(b}  ade facto spouse;

{c)  aformer de facto spouse.
{d)  asame sex parther

Union means the HSU -- East: the New South Wales Nurses’ Association and the
Australian Nursing Federation New South Wales Branch

COMPLETE AGREEMENT

Other than agreements reached in accordance with Clause 8 - Agreement Flexibility
this Agreement is intended to cover all matters pertaining to the empioyment
relationship. in this regard, it represents a complete statement of the mutual rights
and obligations between the employer and the employees to the exclusion (to the
extent permitied by law) of other laws, awards, agreements (whether registered or
unregistered), cusiom and practice and like instruments or arrangements,

For the purposes of this clause, the terms “award” or “awards” include any
applicable award or enterprise agreement and includes those howsoever described
in the Act as an award, federal award, transitional federal award, pre-reform federal
award, pre-reform certified agreement, a rationalised and/or simplified federal
award, a preserved State agreement or a notional agreement preserving a Staie
award.

The parties note that the new NES are set to take effect from 1 Januvary 2010 and to
the extent of any inconsistency will prevail over the content of this Agreament.

INDIVIDUAL FLEXIBILITY ARRANGEMENTS

Notwithstanding any other provision of this Agreement, the Employer and Employee
may agree to vary the application cerain terms of this Agreement to meet the
individual needs of the Employer and the individual Employes. The Employer and
the Individual Employee may agree to vary the terms if

{a) the agreement deals with 1 or more of the following matters:

{i arrangements about when work is performed;

(i overtime rates;

{iil)  penalty rates;

(iv) allowances;

(v) leave loading; and

(vi) the arrangement meets the genuine needs of the Employer and
Employee in relation to 1 or more of the maiters mentioned in
paragraph 7.1, and

The arrangement is genuinely agreed to by the Employer and Empioyee.

The Employer must ensure that the terms of the individual flexibility arrangement:
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8.3

8.4

8.5

82

(a) are about matters permitted under section 172 of the Act; and
(k)  are not unlawful terms under section 194 of the Act; and

{c) result in the Employee being better off overall than the Employee woulid be if
no arrangement was made.

The Employer must ensure that the individual flexibility arrangement:
{a) isinwriting; and
(b)  includes the name of the Employer and Employee; and

(c) is signed by the Employer and Employee and if the Employee is under 18
years of age, is signed by a parent or guardian of the Emplayee; and

{d) includes details of:
{i) the terms of the Agreement that will be varied by the arrangement; and

(i) how the arrangement will vary the effect of the terms of the
Agreement; and

(i) how the Employee will be better off averall in relation to the terms and

conditions of his or her employment as a result of the arrangement;
and

(v}  the day on which the arrangement; and
(v) states the day on which the arrangement commences.

The Employer must give the Employee a copy of the individual fiexibility
arrangement within 14 days after it is agreed to.

The Employer or Employee may terminate the individual flexibility arrangement:

(a) by giving no more than 14 days written notice to the other party to the
arrangement;

(b)  If the Employer and Employee agree in writing — at any time.

NATIONAL EMPLOYMENT STANDARD

It is the intention of this Agreement that the NES, as it may be varied from time to
time, shall apply to the employees the subject of this Agreement. Any provisions of
the NES that are also referred to or set out in this Agreement are for the
canvenience only of the parties.

Where the NES provides, or is varied to provide, a condition or entitlement more
favourable (o the employee) in a particular respect than that set out in this
Agreement, the condition ar entitement set out in this Agreement shall be
overridden to the extent that it is less favourable than the NES
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9.3

9.4

10.
10.1

10.2

10.3

11.

12.

Where afler the commencement of this Agreement, the NES is varied to remove a
condition or entitlement referred to or set out in this Agreement, the condition or
entitlement referred to or set out In this Agreement shall have no effect.

Where after the commencement of this Agreement, the NES is varied to provide a.
condition or entitlement less favourable (to the employee} in a particular respect
than that referred to or set out in this Agreement, the condition or entitlement
referred to or set out in this Agreement shall he overridden to the extent that it is
more favourable than the NES as varied.

NO EXTRA CLAIMS

The parties bound by this Agreement acknowledge that this Agreement settles all
claims in relation to the terms and conditions of employment of the employees to
whom it applies and agree that they will not pursue any extra claims during the term
of this Agreement.

Without [imiting the generality of the foregoing, there shall be no industrial action for
the purpose of supporting or advancing claims against the employer until the
nominal expiry date has passed and the requirements of the Act have been
satisfied.

Where any disagreement arises, the parties shall follow the Dispute Settlement
Procedure contained in this Agreement. The parties acknowledge that the terms of
this Agreement represent the totality of all matters in the employment relationship
and that no industrial action shall be taken in support of any matter(s} whatsoever
which is (are} covered or not covered by this Agreement until its nominal expiry date
has passed and the requirements of the Act have heen satisfied.

RELATIONSHIP TO POLICIES AND PROCEDURES

This Agreement requires the employees to perform their duties in accordance with -
the policies and procedures determined by the employer, in place and as varied
from time to time. This Agreement does not incorporate or otherwise include as
terms of this Agreement any such palicy or procedure and does not affect the

employer's ability to vary, revoke or establish any such policy or procedure from
time to time.

AVAILABILITY OF AGREEMENT

A copy of this Agreement shall be displayed in the workplace and a copy of the NES
will be displayed with a copy of the agreement.

PART 2 - ENGAGEMENT

13.
13.1

EMPLOYEE ENGAGEMENT
Minimum Employment Peried:

Employees will also be required to serve a qualifying period of employment for the
first six months of engagement
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13.2

13.3

13.4

Full-Time Employees:

A full-time employee is one engaged as such and whose ordinary hours of work
average 38 hours per week. The employee’s ordinary hours of work will not exceed
an average of 38 hours per week over a 4 week period. Although the actual hours
of work may vary from week to week, with some weeks greater than 38 hours and
other weeks less, the employee will not work in excess of 152 ordinary hours in any
four week period.

Permanent Part-Time Employees:

{a) A permanent part-time employee Iis one who is engaged as such and who is
permanently appointed to work for a specified number of hours, which are
less than those presciibed for a full-time employee.

(h) At the request of an employee, the hours warked by the employee will be
reviewed annually. Where the employee is regularly working more than their
specified contract hours then such contract hours shall be adjusted by the
employer, to reflect the hours regularly worked. The hours worked in the
following circumstances will not be incorparated in the adjustment; .

(i) if the increase in hours is as a direct result of an employee being
absent on leave, such as for example, annual leave, long service
leave, maternity leave, workers compensation; and

(i}  if the increase in hours is due te a temparary increase in hours oiily
due, for example, to the specific needs of a resident or client.

(¢}  Any adjusted contracted hours resulting from a review identifiled in sub-
clause 13.3(b) should, however, be such as to readily reflect roster cycles
and shift configurations utilised at the workplace.

Casual Employees:

(a) A casual employee is one who is engaged as such on an hourly basis
otherwise than as a full-time employee or a permanent part-time employee.

{(b)  Casual Conversion

(i) A casual employee who has been rostered on a regular and
systematic basis over a period of 26 weeks has the right to request
conversion to permanent employment;

(A) on a full-time contract where the employee has worked on a full-
time basis throughout the period of casual employment; or

(B) on a permanent part-time contract where the employee has
worked on a permanent part-time basis throughout the period of
casuai employment. Such contract would be on the basis of the
same number of hours as previously worked, unless other
arrangements are agreed between the employer and the
employee.
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13.5

13.6

13.7

(c)

The employer may consent to or refuse the request, but shall not
unreasonably withhold agreement to such a request.

(d)  Casual conversion will not apply where a casual has covered absences of
permanent staff that are expected to return to work.

Apprentices:

(a) In addition to the above categories, employees may be engaged as
apprentices.

()  Apprentice means an employee who is serving a peried of training under a
training contract for the purpose of rendering him or her fit to be a qualified
worker in the industry.

(c}  No apprentice shall be permitted or required to perforim work which would
prevent the apprentice from attending classes at his or her relevant training
establishment. '

Trainees:

Trainees shall be employed in accordance with the provisions set out in Scheduie C
to this Agreement.

Recognition of Service and Experience

(a)

(b)

{c}-

(d)

(e)

From the time of commencement of employment an employee has three
months in which to provide dacumentary evidence to the employer detailing
any other relevant service or experience not disclosed at the fime of
cammencement. This evidence, in the absence of other documentary
evidence, may take the form of a statutory declaration.

Until such time as the employee furnishes any such documentation
contemplated in sub-clause (a), the employer shall pay the employee at the
level for which proof has been provided. '

If within three months of commencing employment an employee does provide
documentary evidence of other previous relevant service or experience not
disclosed at the time of commencement, the employer shall pay the employee
at the appropriate rate as and from the date of commencement that would have
been paid from that date had the additional evidence been provided at that
time. ' '

If an employee provides documentary evidence of other previous relevant
service or experience not disclosed at the time of commencement after the said
three months period, the employee shall be paid a rate appropriate for the
previous relevant service or experience then proved, but only from the date of
providing that evidence to the employer.

An employee who is working in the same classification for more than one
organisation shall notify the employer within one month of the end of each
guarter of their hours worked with those other employers in the last quarter.
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14,

14.1

14.2

{f) An employee who is entitled to progress to the next year of service or
experience (by reason of hours worked with other employers) as and from a
particular date must provide proof of that entitlement within three months of that
entitiement arising. If that proof is so provided, the employee shall be paid at
the higher rate as and from the date they were entitled to progress to the next
year of service or experience. if the proof is provided outside that three-month
period, the employee shall be paid at the higher rate only from the date that
praof is pravided.

(g)  Aregistered nurse or enrolled nurse who has trained outside New South Wales
shall be paid as a registered nurse or enrolled nurse as from the date she or he
notifies the employer in writing that she or he is eligible for registration or
enrolment as a registered nurse or enrolled nurse; provided that she or he
makes application for registration within seven days after being so notified that
she or he is eligible for registration,

(hy  For the purpose of yearly progression based on service and experience an
employee must complete 1978 hours of work,

PAY AND PAYMENT

An employee's ordinary pay includes in addition to the base rate of pay any
applicable over-agreement payments for ordinary hours of work It does not include,
shift or weekend penalties.

Full-Time and Permanent Part-Time Employees

The base rates of pay in the appropriate employment classification for fuli-time
employess and for permanent pari-time empioyees shall be the hourly rates of pay
set out in Column 1 of Table 1 of Schedule B to this Agreement.

Casual Employees

The base rates of pay in the appropriate employment classification for casual
employees shall be the hourly rates of pay set out in Column 1 of Table 1 of
Schedule B to this Agreement. In addition, casual employees shali be paid a casual

loading equal to 20 per cent and progressively increasing to 25 per cent (refer to
table below) of such basic periodic rates of pay

First full pay period on or after

1 July 2010 20%
1 July 2011 21%
1 July 2012 22%
1 July 2013 23%
1 July 2014 24%
1 July 2015 25%

Where it is expressly stated in this Agreement that overtime, weekend payments
and public holiday payments are 10 be made to casual employees, such payments
shall be taken ta be inclusive of and not in addition to the casual loading referred to
in this sub-clause,

Page 12 of 94




14.3 Apprentices

The base rates of pay in the appropriate employment classification for apprentices

shaill be the hourly rates of pay set out in Column 1 of Table 1 of Schedule B to this
Agreement,

14.4 Trainoes

The base rates of pay In the appropriate employment classification for trainees shall
be the hourly rates of pay set out in Schedule C to this Agreement.

14.5 Other Entitlements
In addition to being paid their crdinary pay:

(a) Full-Time Employees: Full-time employees shall have the benefit of all of
the other entitternents set out in this Agreement

(b) Permanent Part-Time Employees: Permanent pari-time employees shalf
have iite benefit of all of the other entitlements set out in this Agreement on a

pro rata basis in the same proportion as their ordinary hours of work bear to
full-time hours.

(c} Casual Employees:

(i) For weekend and public holiday work, casual employees shall receive

the penalty rates prescribed in Clause 18 - Shift and Weekend Work

- and Clause 20 - Public Holidays. Such payment shall be taken to be

inclusive of and not in addition to the casual loading referred to in sub-
clause 14.2.

(i) A casual employee is entitled to overtime payment only when a casual
works in excess of 38 hours per week or 76 hours per forinight
depending on the pay period. Qvertime shall be paid in accordance
with Clause 18 - Overtime. Such payment shall be taken to be
inclusive of and not in addition to the casual loading referred to in sub-
clause 14.2.

(i)  Casual employees shall have the benefit of all of the other
entitlements set out in this Agreement on a pro rata basis in the same
proportion as their ordinary hours of work bear to full-time hours.

{ivy A casual employee’s entitlement to long service leave shall be
governed by the provisions of the Long Service Leave Act 1955

(NSW).

(v)  Clauses that shall not apply to casual employees include: Clause 16 -
Rosters; Clause 22 - Annual Leave; Clause 27 - Repatriation Leave.

(d) Apprentices
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14.6

14.7

(i Apprentices aftending college for training shall be entitled to fares to
and from home to ¢ollege.

(i)  An apprentice who obtains and hands to the employer a certificate or
statement of having passed his or her first year technical college
examination and in respect of whom a satisfactory report as fo
conduct, punctuality and progress is furnished shall be paid the weekly
allowance set out in Item 7 of Table 2 of Schedule B to this Agreement
in addition to the rates prescribed in the ensuing twelve manths, plus
the additional weekly allowance set out in Item 7 of Table 2 of
Schedule B to this Agreement if he or she passes each subsequent
year.

Payment of Wages
(a) Wages shall be paid weekly or fortnightly,

(b) Employees shall have their wages paid by direct depasit or electronic transfer
into one account with a bank or other financial institution in Australia as
nominated by the employee. Wages shall be deposited by the employer in
sufficient time 1o ensure that wages are available for withdrawal by
employees by the close of business on pay day. Where the wages are not
available to the employee by such time due to circumstances beyond the
employer's contral, the employer shall not be held accountable for such
delay,

(¢) Where the services of an employee are terminated with due notice, all
moneys owing shall be paid upon cessation of employment, but in the case
of termination withcut due notice, within three working days.

(d)  Where the employer has overpaid an employee, the employer shall notify the
employee in writing of such overpayment and how such overpayment is
made up, and may recover such amounts, with the agreement of the
employee as to the amount of the overpayment and method of such
recovery. This sub-clause authorises the use of deductions from wages for
the purpose of such recovery. All such deduction from wages must be
authorised in writing by the employee.

Particulars of Wages
On payday a pay slip shall be made available to each employee which complies
with the relevant provisions of the Act, including the following particulars:
(@) the employer's name;
(b)  the employee’s name;
(¢) the date on which the payment to which the pay slip relates was made;
(d) the period to which that pay slip relates;
(e) if the employee is paid at an hourly rate of pay:
(i} the ordinary hourly rate;
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15.1

(il the number of hours in that period for which the employee was
employed at that rate; and

(i the amount of the payment made at that rate;

(f) if the employee is paid at an annual rate of pay - that rate as at the iatest
date to which the payment relates;

(g} the gross amcunt of the payment;
(h) the net amount of the payment

()] any amount paid that is a bonus, loading, monetary allowance, penalty or
other separately identifiable entitlement

(i)  the details of each amount deducted from the gross amount including the
name, or the name and number, of the fund or account into which the
deduction was paid;

(k)  if the employer is required to make superannuation contributions:
(i) the amount of each contribution; and
(liy  the name of any fund into which the contribution was made

HOURS
Reasonable Additional Hours

All hours worked over an average of 38 ordinary hours per week, will be deemed to
be additional hours. All hours worked by permanent part-time employees heyond
their specified number of hours will be treated as additional hours for the purpose of
this subclause. From time to time, employees may be required to work a reasonable
amount of additional hours. All additional hours worked will be paid in accordance
with this Agreement. .

An employee may not be required to work additional hours in circumstances where
the working of additional hours would result in the employee working hours which
are unreasonable having regards to (refer to section 62 of the Act):

(a) any risk to employee health and safety that might reascnably he expected to
arise if the employee worked the additional hours;

(b) the employee’s personal circumstances including any family responsibilities;
(¢)  the operational requirements of the warkplace,

(d) the notice (if any) given by the employer of the additional hours and by the
employee of his or her intention to refuse it;

{e)  whether any of the additional hours are on a public holiday; and

{f) | the employee's hours of work over the 4 weeks ending immediately before
the employee is required or requested to work the additionai hours.

15.2 Arrangement of Hours
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(e)

The ordinary hours of work for day workers, exclusive of meal times, shall not
exceed 152 hours per 28 calendar days or 76 hours per fortnight fo be
worked Monday to Friday and to commence on such days at or after 6:00
a.m. and at or before 10:30 a.m.

The ordinary hours of work for shift workers, exclusive of meal times, shall
not exceed 152 hours per 28 calendar days ¢r 76 hours per fortnight or an
average of 38 hours per week in each roster ¢ycle.

The hours of work prescribed in sub-clause (a) may be arranged as follows:

{i) 162 hours in a 28 calendar-day cycle to be arranged so that each
employee shall not work their ordinary hours on more than 19 days in
the 28 calendar-day cycle; or

(i) 190 hours per 35 calendar days to be arranged so that each employee
shall not work their ardinary hours on more than 18 days in the 35
calendar-day cycle; or

(iif}y 76 hours per fortnight to be arranged so that each employee shall not
work their ordinary hours on more than ten days in the fortnight; or

(iv) 38 hours per week to be arranged so that each employee shall not
work their ordinary hours on more than five days in the week; or

(v) as otherwise agreed in wriling between the employer and the
employee.

The ordinary hours of work for a permanent pari-time employee will be a
specified number of hours, which are less than those prescribed for a fuli-
time employee. The specified number of hours may be balanced aver a
week or fortnight, provided that the average weekly hours worked shall be
deemed to be the specified number of hours for the purposes of accrual of
leave provided for by this Agreement. Provided further that there shall be no
interruption to the continuity of employment merely by reason of an employee

n oo,

working on a “week-on”, "week-off” basis in accordance with this subclause.

Each employee shall be entitled to not less than four full days in each
fartnight free from duty or two full days in each week free from duty (rostered
days off), and every effort shall be made for such rostered days off to be
consecutive, unless otherwise agreed.

Each shift shall consist of no more than 10 hours on a day shift or 11 hours
on a night shiff with not less than eight hours break between each shift;
provided that an employee shall not work more than seven consecutive shifts
unless the employee so reguests and the employer agrees.

Full-time employees shall receive a minimum payment of four hours for each
start in respect of ordinary hours of work.

Permanent part-time and casual employees shall receive a minimum
payment of two hours for each start.
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15.3

(B

(k)

(0

Employees must receive a minimum break of eight (8) hours between
ordinary rostered shifts, which are not broken shifts.

Except for meal breaks, all time from the commencement to the cessation of
duty each shift shall count as working time, except for shifts being worked as
broken shifts.

(i) A Director of Nursing shall be free from duty for not less than nine days
in each 28 consecutive days and such days free from duty may be taken
in one or more periods.

(ii) If any of the days menticned in sub-clause (i) cannot be taken by reason

of emergency, such day or days shali be given and taken within 28 days
of becoming due.

(i) A Director of Nursing shall, where practicable, inform the employer by
giving not less than seven days' notice of the days he or she proposes to
be free from duty, provided that such days shall be subject to the
approval of the employer, and such approval shall not be unreasonably
withheld.

The employer will ensure there is provision for Ihandover between Registered
Nurses at the commencement of each shift to inform of any changes to a
residents health status.

Allocated Days Off:

(a)

(b)

(d)

(e)

An employee whose ordinary hours of work are arranged in accordance with
sub-clause 15.2(c)(i) and (ii) shall be entitled to an allocated day off (ADQ) in
each cycle of 28 days or 35 days as the case may be. The ordinary hours of
work on each of those days shall be arranged to include a proportion of one
hour on the basis of 0.4 of one hour for each 8-hour shift worked and 0.5 of
one hour for each 10-hour shift worked which shall accumulate towards the
employee’s allocated day off duty on pay.

A full-time employee’s allocated day off duty shall be determined by mutual
agreement between the employee and the employer having regard to the
needs of the place of employment or sections thereoi. Such allocated day off
duty shall, where practicable, be consecutive with the rostered days off
prescribed in sub-clause 15.2(e). Provided that allocated days off shall not be
rostered on public holidays.

Where the employer and the employee agree, up to five (b) allocated days off
may be accumulated and taken in conjunction with the emp!oyees annual
leave or at another agreed time.

No time towards an allocated day off shall accumulate during periods of
workers' compensation, unpaid parental leave, long service leave, any period
of unpaid leave or the first four weeks of annual leave.

Credit towards an allocated day off shall continue to accumulate whilst an
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(f)

employee is on paid personalfcarers’ leave. Where an allocated day off duty

falis during a period of sick leave, the employee’s available sick leave shall
not be debited for that day.

Employees entitled to ailocated days off duty in accordance with this sub-
clause 15.3, shall accrue credits towards an allocated day off duty in respect
of each day those employees are absent on:

(i) additional annual leave in accordance with sub-clause 22.7(b}
(Counter Leave),and

()  leave in accordance with clause 20 (Public Holidays).

15.4 Broken Shifis

(a)

(b)

(c)

(@)

(e)

(f)

An employee may agree to work broken shifts at any time; however an
employee may be required fo work broken shifts in the following
circumstances:

(i) In an emergency - including staff absence; or

{ii)  up to and including a 4 week continuous period for circumstances
other than those covered by subclauses 15.4(a)(i).

{A) Where an employee has served a periad of broken shifts in
accordance with subclause (i) the employee shall not be required
to serve a further period on broken shifts until he or she has been
off broken shifts for a pericd equivalent to the previous period on
broken shifts.

A “broken shift” for the purposes of this sub-clause means a single shift
worked by an employee that includes one or more breaks in excess of that
provided for meal breaks, where the time between the commencement and
termination of the broken shift shall not exceed 12 hours.

An employee must receive a minimum break of 10 hours between broken
shifts rostered on successive days.

Where broken shifts are worked, employees shall receive the per shift
allowance set out in Iltem 1 of Table 2 of Schedule B to this Agreement.

Payment for a broken shift shall be at ordinary pay with penalty rates and
shift allowances in accordance with Clause 19 - Shift and Weekend Work,

with shift allowances being determined by the commencing time of the
broken shift.

All work performed beyond the maximum span of 12 hours for a broken shift
will be paid at double ordinary pay.

16. ROSTERS

18.1 (a)

The ordinary hours of work for each employee shall be displayed on a roster
in a place conveniently accessible to employees. Such roster shall be
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16.2

16.3

16.4

17.
171

(b)

(c)

displayed two weeks prior to the commencing date of the first working period
in any roster.

Sub-clause (a} shall not make it obligatory for the employer to display any
roster of ordinary hours of work of members of the casual or relieving staff.

A roster may be altered at any time so as to enable the service of the
organisation to be carried on where another employee is absent from duty on
account of iliness or in an emergency. Where such alteration involves an
employee working on a day which would have been his or her rostered day
off, such employee may elect to be paid at overtime rates or have a day off in
lieu which shall be mutually arranged.

Sub-clause (a) shall not apply where the only change to the roster of a part-
time employee is the mutually agreed addition of extra hours to be worked
such that the part-time employee still has two rostered days off in that week
or four rostered days off in that fortnight, as the case may be.

Any alteration to the roster of hours of a day worker must be consistent with
the definition of a day worker contained in Clause 6 - Definitions.

Where the employer is unable to meet the minimum specified hours of a
permanent employee for reasons associated with death, hospitalisation or
other like extenuating circumstances, the following procedures shall be
followed in the sequence provided:

()  work shall be re-allocated from casual employees to the permanenf
employee; or

(i)  hours shall be reallocated from another employee who is working
hours additional to their minimum specified hours; or

(i)  where the employee agrees, the employee may have access to annual
or long service leave; or

(iv} the employee may be stood down by the employer in accordance with
s. 524 of the Act.

Notwithstanding the provisions in sub-clauses (a) (i) to {(a) (iv} inclusive, If
after six weeks - or earlier if by mutual agreement - the employer is unable to
provide the minimum specified hours, the empioyee shall be entitled to the
provisions set out in Clause 31 - Redundancy.

Nothing in this clause shall prohibit the employee and employer reaching
agreement as to a period of authorised unpaid leave.

Where an employee is entitled to an allocated day off duty in accordance with
clause 15 - Hours that allocated day off duty is to be shown on the roster of hours
for that employee.

BREAKS

Two separate fen-minute tea breaks {in addition to meal breaks) shall be allowed
each employee on duty during each ordinary shift of 7.6 hours or more; where less
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17.2

17.3

17.4

18.

18.1

18.2

than 7.6 ordinary hours are worked employees shall be allowed one 10-minute tea
break in each four-hour period. Subject to agreement between the employer and the
employee, the two ten-minute tea breaks may alternatively be taken as one 20--
minute tea break, or by one ten-minute tea break with the employee allowed to
proceed off duty ten minutes before the completion of the normal shift finishing time.
Such tea break(s) shall count as working time.

(@) Employees shall not be required to work more than six (8) hours without a
meal break. Such meal break shall be of between 30 and 60 minutes
duration and shall not count as time worked.

(b)  However, employees engaged in community care duties may be rostered fo
have a paid 20-minute break in the place of the meal break where they are
required to remain with the client during such break.

(€) Inthe event that all or some of the meals of breakfast, lunch and dinner are
not provided for a live-in housekeeper, the employer shall reimburse such
reasonable amounts for same, upon proof of expenditure.

Notwithstanding the provisions of sub-clausé 17.2, an employee required to work
shifts in excess of 10 hours shall be entitled to a 80-minute meal break. Such time
shall be taken as either two thirty-minute meal breaks or one 60-minute meal break,
subject to agreement between the employer and employee.

An employee who is required to work overtime for more than two hours and such
overtime goes bevond 7:00 a.m,, 1:00 p.m., and 6:00 p.m. shall, at the option of the
employer, be supplied with a meal or shall be paid, as the case may be:

(a) the amount for breakfast set out in Item 2 of Table 2 of Schedule B to this
Agreement; : :

(b) the amount for lunch set out in Rem 3 of Table 2 of Schedule B to this
Agreement

{cy  the amount for the evening meal set out in ltem 4 of Table 2 of Schedule B
to this Agreement.

OVERTIME

All time worked by employees outside the ordinary hours in accordance with Clause
15 - Hours and Clause 16 - Rosters, shall be paid time and one half ordinary pay up
to two hours (2) hours each day and thereafter double ordinary pay; provided
however, that all overtime worked on Sunday shall be paid at double ordinary pay
and all overtime worked on public holidays shall be paid for at double time and one-
half ordinary pay.

An employee must receive an eight or ten hour break between rostered shifts, in
accordance with Clause 15 - Hours. Where the next shift is due to commence
before the employee has had their appropriate eight or ten hours break, one of the
following will apply:

(a) The employee will be released prior to, or after the completion of their shift to
permit them to have their appropriate break under Clause 15 - Hours withcut
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18.3

18.4

18.5

18.6

loss of pay for the working time occurring during such absence.

(b}  If at the request of the employer an employee works without their appropriate
break, they shall be paid until they are released from duty at overtime rates.
Once released from duty such employees shall be entitled to be absent from
waork until they have had their appropriate break in accordance with Ciause
15 - Hours without loss of pay for working time occurring during such an
absence. '

With the exception of employees working broken shifts, employees who are recalled
to work overtime after leaving the employer's place of work shall be paid a minimum
of four hours at the applicable overtime rate for each time so recalled. Provided
that, except in unforeseen circumstances, an employee shall not be required to
work the full four hours if the tasks they were recalled to perform are completed
within a shorter period.

(@)  An employee recalled to work overtime pursuant to sub-clause 18.2 shall be
reimbursed reasonable travel expenses incurred in respect of the recall to
work.

(b}  Provided that where an employee elects to use his or her own vehicle the
employee shall be paid the per kilometre allowance set out in ltem 5 of Table
2 of Schedule B to this Agreement.

For the purposes of assessing overtime, each day shall stand alone, provided that
where any one period of overtime is continutous and extends beyond midnight, all

overtime hours in this period shall be regarded as if they had accurred within the
one day.

All time worked by permanent part-time employees in excess of the hours
prescribed in subclause 15.2(f) of this Agreement shall be paid for at overtime rates.

In lieu of receiving payment for overtime in accordance with this clause, employees
may be compensated by way of time off in lieu of overtime on the following basis:

(@) Time off in lieu of overtime is taken on the basis of hour for hour at ordinary
pay, that is for example, one hour off for each hour of overtime worked.
However, any applicable shift and weekend penalties shall still be paid as if
the time was worked when taking such time in lieu. It must be taken within
four months of it being accrued at a mutually agreed time.

(b) Where it is not possible for 'an employee to take the time off in lieu of
overtime within the four month period, it is to be paid out at the appropriate

overtime rate based on the rates of pay applying at the time payment is
made.

() Employees cannot be compelled to take time off in lieu of overtime and an

employer ¢annot be compelled tc agree to provide the empioyee with time off
in lieu of overtime.

(d)  The employer must maintain records of all time in lieu of overtime owing and
taken by employees.
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18.7

19.
19.1

19.2

19.3

(e} Where no election is made the employee shall be paid overtime rates in
accordance with this Agreement.

Overtime rates under this clause will be in substitution for and not cumulative upon
the shift and weekend penalties prescribed in Clause 19- Shift and Weekend Work
and the casual loading in Clause 14.2.

SHIFT AND WEEKEND WORK

Employees shall be paid the following percentages in addition to their ordinary pay,
and where applicable, the 20% casual loading, for shifts rostered as follows:

{a)  10% for afternoon shift commencing after 10:30 a.m. and before 1:00 p.m.

{b) 12.5% for afterncon shift commencing at or after 1:00 p.m. and bhefore 4:00
p.m.

()  15% for night shift commencing at or after 4:00 p.m. and before 4,00 a.m.
(d)  10% for night shift commencing at or after 4:00 a.m. and before 6:00 a.m.

() Laundry staff working afternoon or night shift cantnuously from 30
September, 1993 shall be paid 20% in addition to the ordinary pay for such
shift.

(@)  Notwithstanding sub-clause 19.1, employees working less than the hours
prescribed for a full-time employee within Clause 15 - Hours shall only be
entitied to the additional rates where their shifts commence prior to 6:00a.m.
or finish subsequent to 7:00 p.m.

(b)  The employer may agree to the written request of an employee to work what
would normally be a day shift job outside of day shift hours and not be paid
any shift or weekend penalties.

(N No employee shall be coerced into requesting such a pattern of
hours.

()  An arrangement agreed under this subclause must not change or
affect any other employee's number or pattern of working hours.

(i) The employee may opt out of an agreed arrangement under this
subclause at any time by providing two weeks' written notice, in which
case the employee shall revert to the original day shiit roster and
pattern of hours.

Employees shall be paid the following penalties for ordinary hours of work occurring
on a Saturday or a Sunday:

(@)  for work between midnight on Friday and midnight on Saturday - time and
one haff. :

(b) for work between midnight on Saturday and midnight on Sunday - time and
three-quariers.
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19.4

20,
20.1

20.2
20.3

204
20.5

20.6

These extra rates shall be in substitution for and not cumulative upon the shift
allowances prescribed in the preceding sub-clauses 19.1 and 19.2.

Transitional Arrangements

Employees in receipt of a shift loading for working beyond 6pm, prior to the
introduction of this Agreement, will continue to receive the loading where their shift
finishes at or before 7 pm for a maximum period of 12 months from the date this

Agreement comes into operation or a shorter period if transferred to an alternative
shift.

PUBLIC HOLIDAYS

An employee is entitled to a day off on a publi¢ holiday, subject to subclauses 20.2
and 20.3.

The employer may request an employee to waork on a particular public holiday.

The employee may refuse the request (and take the day off) if the employee has
reasonable grounds for doing so. In determining whether an employee has
reasonable grounds for refusing a request to work on a public holiday regard must
be had to the matters set out in section 114 of the Act. This Agreement expressly
contemplates that the employer will require work on public holidays, or particular
public holidays, and the parties acknowledge that the nature of the work performed
by the employee, the type of employment (for example, whether full-time, part-time,
casual or shift work) and the nature of the employer's workplace or enterprise
(including its operational requirements) will require work on public holidays, or
particular public holidays.

Public holidays shall be aliowed to employees without loss of ordinary pay.

(@)  For the purposes of this agreement, the following shall be deemed to be
public holidays:

(i) New Year's Day,; Australia Day; Good Friday; Easter Saturday; Easter
Monday; Anzac Day; Queen's Birthday; Labour Day; Christmas Day;
Boxing Day.

(ii) If, under (or in accordance with a procedure under) a law of a State or
Territory, a day or part-day is substituted for a day or part-day that
would otherwise be a public holiday because of subclause 20.5(a)(1),
then the substituted day or part-day is the public holiday.

(b)  Subject to subclause 20.8, any other day duly proclaimed and observed as a
public holiday within the area in which the facility is situated.

In addition to those ten named public holidays specified in sub-clause 20.5(a)(i),
employees shall be entitled to an extra public holiday each year. Such public
holiday shall occur on ane of the following days as determined by the employer:

(a)  On the day on which the August Bank Holiday is observed; ar
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20.7

20.8

(r) On a day between Christmas and New Year within the days Monday to
Friday inclusive and not coinciding with a date that is already a gazetted
public holiday for that calendar year; or

(c)  On a gazetted and proclaimed local public holiday. In areas where only one
half-day is proclaimed and observed, the whole day will be regarded as a
public holiday for the purposes of this agreement. In these circumstances if &
further one half day local public holiday occurs in that calendar year, it will

-not be observed for the purposes of this clause.

(d)  The employer shall nominate before July 1 of each calendar year, the date
on which this extra public holiday is to be observed. Once such an election is
made, such date then bacomes the date on which the extra public holiday is
to be observed for all workers in that establishment covered by this
agreement, provided however that if nc such election is duly made, the extra
public holiday will be observed on the August Bank Holiday.

(e) Notwithstanding anything elsewhere contained in this agreement, this
subclause shall apply in substitution for a local public holiday or half public
holiday proclaimed and observed in any local government area or part of a
local government area under subclause 20.5(b).

ltis the intention of this agreement that an employee will erdinarily be entitled ta 11
public holidays per annum, being the ten named public holidays under subclause
20.5(a)(i) and the extra public holiday under subclause 20.5(h).

Example: An employee works full time in the local area of Newcastle. This
employee would be entitled to the ten named public holidays under subclause
20.5(a)()) and an extra public holiday under subclause 20.5(b), being either the
{August Bank holiday) or (a day between Christmas and New Year) or {a lccal
public holiday, e.q. Newcastle Show Day). Under no circumstances would this
employee be entitled to either of the (August Bank holiday) or (a day between
Christmas and New Year) and (a local public holiday, e.g. Newcastle Show Day).
However, where a special or additional public holiday is proclaimed and observed in
Newcastle, as a ‘one-off' additional or special public holiday, the employee would be
entitled to that day as 2 public holiday under this agreement pursuant to subclause
20.5(b).

An employee who is required to and does work on any public hofiday prescribed in
this clause shall be paid in lieu of all other shift allowances (except broken shift
allowances), weekend penalties, casual loading and part-time loading, as follows:

(@) Full-time Employees: Time and one half for all ordinary time worked in
addition to the weekly rate. Alternatively, if the employee elects, half-time
extra for all time werked in addition to the weekly rate and have one ordinary
working day added to be taken in ¢onjunction with the period of annual leave.

(b) - Permanent Part-time Employees: Double and a half for all time worked on
the public holiday, although where the time worked by agreement is less than
the rostered shift, the balance of the rostered shift will be paid at ordinary
pay. Alternatively, if the employee elects, half-time extra for all time worked
in addition to the weekly rate and have the equivalent number of hours
worked added to be taken in conjunction with the period of annual leave.
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(c)

Casual Emplayees: Double time and one-half the basic periodic rates of
pay for casuals for all time worked. Such payment shall be taken to be
inclusive of and not in addition to the casual ioading referred to in sub-clause
14.2.

20.8 Fulltime shift-workers rostered off duty on a public haliday shall be paid one day's
pay in addition to the weekly rate, or if the employee so elects have one day added
to he taken in conjunction with their period of annual leave,

20.10 The election referred to in subclause 20.9 is to be made in writing by the empioyee
at the commencement of gach year of empioyment and is irrevocable during that
peried of employment.

21.

21.1

21.2

ALLOWANCES

In Charge Allowance

()

(b)

(c)

A registered nurse who is designated to be in charge during the day, evening or
night of a residential aged care facility shall be paid in addition to his or her
appropriate salary, whilst so in charge, the per shift allowance set out in ltem 8
(for less than 100 beds) or ltem @ (for 100 or more beds) of Table 2 of
Schedule B to this Agreement.

A registered nurse who is designated to be in charge of a shift in a secticn of a
residential aged care facility shall be paid in addition to his or her appropriate
salary, the per shift allowance set out in Item 10 of Table 2 of Schedule B to
this Agreement.

This sub-clause shall not apply to registered nurses holding classified positions
of a higher grade than a registered nurse.

Vehicle/Travelling Allowance

@)

{c)

An employee, other than a Community Care Employee, sent for duty to a
place other than his or her regular place of duty shall be paid for all excess

travelling time at the appropriate rate of pay and reimbursed excess travelling
expenses.

Where an employee is calied upon and agrees to use his or her private
vehicle for official business, the employee shall be paid the per kilometre
allowance set out in Item 6 of Table 2 of Schedule B to this Agreement
excluding travel to and from the employee's home to the first place of work
and return to home at the end of his or her duties. .

Where an employee is required to use public transport for travel on official
business such employee is to be reimbursed actual expenses incurred for
such travel, excluding travel from the employee’s home to the first place of
wark and return to home at the cessation of his or her duties.

No payment shall be made under this sub-clause 21.2{b) and {c) unless the

employer is satisfied that the employee has incurred expenditure for such
travel.
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21.3

Where community care employees are rostered to work with consecutive
clients they shall be paid for the time taken to travel between locations at the
rate of 3% of the ordinary pay per hour per Kilometre travelled, excluding
travel from the employee’s home to the first place of work and return to home
at the cessation of his/her duties; provided that this payment shall hot be
made if the employee is being paid at the hourly rate of pay for the time
between consecutive clients.

Uniforms Allowance

(a)

(b)

{d)

{e)

@

(h)

i)

Subject to sub-clause (c) of this sub-clause, sufficient suifable and
serviceable uniforms or overails shall be supplied free of cost, to gach
employee required to wear them. An employee to whom a new uniform or
part of a uniform has been supplied by the organisation, who fails to return
the corresponding article last supplied, shall not be entitled to have such
article replaced without payment for it at a reasonabie price, in the absence
of a satisfactory reason for the loss of such article or failure to produce such
uniform or part thereof.

Upon termination, an employee shall return any uniform or part thereof
supplied by the organisation, which is still in use by the employee,
immediately prior to leaving.

In lieu of supplying a uniform where required to an employee, the employer
shail pay the employee the weekly allowance set aut in ftem 19 of Table 2 of
Schedute B to this Agreement.

In lieu of supplying special-type shoes where required to an employee, the
employer shall pay the employee the weekly allowance set out in ltem 12 of
Table 2 of Schedule B to this Agreement.

In lieu of supplying a cardigan or jacket where required to an employee the
employer shall pay the empioyee the weekly allowance set out in item 13 of
Table 2 of Schedule B to this Agreement.

In lieu of supplying stockings where required to a female employee the
employer shall pay the employee the weekly allowance set out in ltem 14 of
Table 2 of Schedule B to this Agreement.

in lieu of supplying socks where required to an employee the employer shall
pay the employee the weekly allowance set out in ltem 15 of Table 2 of
Schedule B fo this Agreement.

If, in any facility, the uniforms of an employee are not laundered at the
expense of the facility, the sum per week set out in ltem 16 of Table 2 of
Schedule B to this Agreement shall be paid to the said employee. Provided
that the payment of such laundry allowance shall not be made to any
employee on absences exceeding one week.

An employee who works less than thirty-eight hours per week shall be
entitled to the allowances prescribed by this clause in the same proportion as
the average hours worked each week bears to thirty-eight ordinary hours.
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21.5

(k)

Each employee whose duties require them to work out cf doors shall be
supplied with overboots. Sufficient raincoats shall also be made available for
use by these employees.

Each employee whose duties require them tc work in a hazardous situation

with or near machinery shall be supplied with appraopriate protective ¢lothing
and equipment.

On Call Allowance

(a)

(k)

(d)

An employee who agrees to be on call, that is, the employee agrees 10 make
themselves ready and available to return to work at short notice whilst off
duty, shall be paid the allowance, for each pericd of 24 hours or part thereof,
set outin ltem 17 of Table 2 of Schedule B to this Agreement.

An employee who is directed to remain on call during a meal break shall be
paid the meal break allowance set out in item 18 of Table 2 of Schedule B to
this Agreement, provided that no aliowance shall be paid if, during a period of
24 hours, including such period of on call, the employee is entitled to receive
the allowance prescribed in sub-clause 21.4(a).

Where an employee on call in accordance with sub-clause 21.4(a), leaves
the residential aged care facility and is recalled to duty, she or he shail be
reimbursed all reasonable fares and expenses actually incurred. Where in
these circumstances the employee elects to use his or her own vehicle the
employee shall be paid the per kilometre allowance set out in ltem 5 of Table
2 of Scheduie B to this Agreement.

This subclause shall not apply fo a Director of Nursing, Deputy Director of
Nursing or Assistant Director of Nursing.

Continuing Education Allowance

(a)

{b)

()

(d)

(©)

A registered nurse or enrolled nurse who holds a continuing education
qualification in a clinical field, in addition to the gualification leading to
registration or enrolment, shall be paid an allowance subject to the conditions
set out in this clause.

The qualification must be accepted by the employer to be directly relevant fo
the competency and skills used by the employee in the duties of the position.

The allowance is not payable to Deputy Directors of Nursing or Directors of
Nursing unless it can be demonstrated to the satisfaction of the employer that
more than fifty per cent of the employee’s time is spent doing clinical work.

The allowance is not payable to Clinical Nurse Specialists, Clinical Nursse
Consultants or Clinical Nurse Educators.

A registered nurse or enrolled nurse holding more than one relevant
qualification is only entitled to the payment of one allowance, being the
allowance of the highest monetary value.

The employee claiming entitlement to a continuing education allowance must
provide evidence to the employer that they hold that qualification.
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(@)

(h)

(i)

(k)

0

(m)

A registered nurse who holds a relevant postgraduate certificate in a clinical
field {not including a hospital certificate) that is accepted by the emplayer to
be directly relevant to the competency and skills used by the registered nurse
in carrying out the duties of the position shall be paid the weekly allowance
set out in Item 21 of Table 2 of Schedule B to this Agreement.

A registered nurse who holds a relevant postgraduate diploma or degree in a
clinical field (other than a nursing undergraduate degree) that is accepted by
the employer to be directly relevant to the competency and skills used by the
registered nurse in carrying out the duties of the position shall be paid the
weekly allowance set out in ltem 22 of Table 2 of Schedule B to this
Agreement.

A registered nurse who holds a relevant master's degree or doctorate in a
clinical field that is accepted by the employer to be directly relevant to the
competency and skills used by the registered nurse in carrying out the duties
of the position shall be paid the weekly allowance set out in Item 23 of Table
2 of Schedule B to this Agreement,

An enrolled nurse who holds a reievant certificate 1V qualification in a clinical
field {not including a certificate IV qualification which has the effect of
upgrading the qualification leading to enrclment) that is accepted by the
employer to be directly relevant to the competency and skills used by the
enrclled nurse in carrying out the duties of the position shall be paid the
weekly allowance set out in Item 24 of Table 2 of Schedule B to this
Agreement. ]

The allowances set out in sub-clauses 21.5 (g}, (h}, (i} and () are not
included in the employee’s ordinary rate of pay and will not constitute part of
the all-purpose rate.

A registered nurse or enrolled nurse who is employed on a part-time or
casual basis shall be paid these allowances on a pro rata basis.

The rates for these allowances shall be adjusted in accordance with
increases in other wage-related allowances contained in this Agreement.

Higher Duties Allowance

(a)

(b)

Subject to sub-clauses (b), {(¢) and {d) of this clause, an employee who is called
upon to relieve an employee in a higher classification or is called upon to act in
a vacant position of a higher classification, shall be entitled to receive for the
period of relief or the period during which he or she so acts the minimum
payment for such higher classification.

The provisions of sub clause (a) of this clause shall not apply where the
employee of the higher classification is off duty pursuant to sub-clause
16.2(k) - Arrangement of Hours, except insofar as a Director of Nursing
accumulates days off for a continuous period of one week ¢r more; nor when
an employee in a higher grade is absent from duty. by reasen of his/her
additional day off duty as & consequence of working a 38 hour week.

Page 28 of 94



{¢)  Further, the provisions of sub-clause (a) of this clause shall not apply where
a Director of Nursing is absent from duty for a period of three working days or
less for any reason other than pursuant to sub-clause 15.2(k) - Arrangement
of Hours.

{d)  Subject to sub-clauses (b) and (c) above, the provisions of sub-clause (a) shall
not apply where a day worker is being relieved and is absent from duty for a
period of three consecutive working days or less which have been rastered in
advance.

PART 3 - LEAVE

22,
221

22.2

22.3

ANNUAL LEAVE
The National Employment Standard

(a) Employees are entitled to annual leave in accordance with the provis'ions of
the Standard (refer to Division 6 of Part 2.2 of the Act).

(p)  Casual employees have no entitlement to annual leave.

Entitlement to annual leave

Amount of leave
For each year of service with his or her employer, an employee is entitled to:
{a) 4 weeks of paid annual leave; or
(b} 5 weeks of paid annual leave, if: clause 22.7 applies

Note. Section 196 affects whether FWA may approve an enterprise agreement
covering an employee, if the employee is covered by a modern award that is
in operation and defines or describes the employee as a shifiworker for the
purposes of the National Employment Standards.

Accrual of Annual Leave

An employee’s entitlement to paid annual leave accrues progressively during a year
of service according to the employee's ordinary hours of work, and accumulates
from year to year,

Note: If an employee's employment ends during what would otherwise have been a
year of service, the employee accrues paid annual leave up to when the
employment ends.

(a) An employee shall accrue an amount of paid annual leave, for each

completed 4 week period of continuous service with the employer, of 1/13 of
the number of ordinary hours worked by the employse for the employer
during that 4 week period.
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(b)  Annual leave shall accrue on a pro-rata basis and be credited to the
employee monthly.

22.4 Payment of Annual Leave

@) If an employee takes annual leave during a period, the annual leave shall be
paid at the employee's ordinary pay immediately before the period begins.

(b) If the employment of an employee who has not taken an amount of accrued
annual leave ends at a particular time, the employee’s untaken accrued
annual leave shall be paid at the employee’s ordinary pay at that time.

(c)  Annual leave loading, if any, shalli be paid in accordance with clause 22.8 of
this Agreement '

22,5 Taking of Annual Leave

{a)  An employee is entitled to take an amount of annual leave during a particular
period if;

(i) at least that amount of annual leave is credited to the employee; and

(i) the employer has authorised the employee to take the annual leave
during that period.

{b) In the taking of leave, the employee shall make written application to the
employer, giving timely notice of the desired period of such leave,

{c)  Annual leave shall be taken in én amount and at a time which is approved by
the employer subject to the operational requirements of the workplace. The
employer shall not unreasanably withhold or revoke such approval.

(d) Extensive accumulated annual leave: An employee must take an amount
of annual leave during a particular period if;

(i) the employee is directed to do so by the employer;

(i) at the time that the direction is given, the employee has annual leave

credited to him or her of more than 1/13 of the number of ordinary
hours worked by the employee for the employer during the period of
104 weeks ending at the time that the direction is given; and

(i) the amount of annual leave that the employee is directed to take is

less than, or equal to, 174 of the amount of credited annual leave of the
employee at the time that the direction is given.

{e) Employee not taken to be on paid annual leave at certain times

Public holidays

(i) If the period during which an employee takes paid annual leave
includes a day or part-day that is a public holiday in the place where
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the employee is based for work purposes, the employee is taken not to
be on paid annual leave on that public holiday.

Other periods of leave

(ii} If the period during which an employee takes paid annual leave
includes a pertod of any other leave (other than unpaid parental leave)
under this Part, or a pericd of absence from employment under
Division 8 (which deals with community service leave), the employee
is taken not to be on paid annual leave for the period of that other
leave or absence.

22,6 Cashing out of Annual Leave

(a)

Annual leave credited to an employee may be cashed out, subject to the
following conditions:

(i) the employee must elect in writing to receive pay in lieu of an amount
of annual leave:

(i}  during each 12 month period, an emplovee is not entitled to forgo an

amount of annual leave that is equal to more than 1126 of the ordinary
hours worked by the employee during the period,

(il the employer has agreed to the employee cashing out the annual
leave; and

(v} the payment in lieu of the amount of annual leave shall be at a rate
that is ne less than the employee’s ordinary pay at the time that the
election is made.

v) paid annual leave must not be cashed out if the cashing out wouid
result in the employees remaining accrued entitlement to paid annual
leave being less than 4 weeks

227 Additional Annual Leave

(a)

Shift Worker as defined by the Act

An employee is entitled to accrue an additional amount of paid annual leave,
for each completed 12 month period of continuous service with the employer,
of 1/52 of the number of ordinary hours worked by the employee, for the

employer, as a Shift Worker as defined in this agreement during that 12
month period.

(i) all employees, other than shiftworkers, are entitled to 4 weeks paid
annual leave.

(ii) Shiftworkers are entitled to ane additional week of Annual Leave

The additional paid annual leave set out in this sub-clause is not cumulative
upon the additional paid annual leave set out in the next sub-clause 22.7(b).
The entitlement set out in this sub-clause shall only apply in the event that it
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(b)

provides a more favourable outcome for the emplayee and, if it does, then
sub-clause 22.7(b) shall not apply.

Counter Leave

Full-time employees and permanent part-time employeses who are rostered to
work their ordinary hours on Sundays and/or public holidays shall be ertitled
to receive additional paid annual leave if, during each 12 month period of
continuous service the employee has worked:;

Full-time Permanent
Employees Part-time Employees

3 shifts or less Nil Nil

4 - 10 shifts one day 0.2 weeks

11 - 17 shifts two days 0.4 weeks

18 - 24 shifts three days 0.6 weeks

25 - 31 shifts four days 0.8 weeks

32 or more shifts five days 1 week.

The additional paid annual leave set out in this sub-clause is not cumulative
upon the additional paid annual leave set out in the previous sub-clause
22.7(a). The entitlement set out in this sub-clause shall only apply in the
event that it provides a more favourable cutcome for the employee and, if it
does, then sub-clause 22.7(a) shall not apply.

22.8 Annual Leave Loading

(a)

(b)

(d)

Employees shall be entitled to annual leave lecading of 17.5% on four weeks
of the appropriate weekly rate of pay, or shift allowances and weekend
penalties as set out in sub-clause (b) of this clause, whichever is the greater.

A shift worker shall be paid whilst on annual leave his or her ordinary pay
plus shift allowances and weekend penalties relating to ordinary time the shift
worker would have worked if he/she had not been on annual leave. Provided
that shift allowances and weekend penalties shail not be payable for public
holidays which occur during a period of annual leave, for days which have
been added to annual leave in accordance with the provisions of clause 20 -
Public Helidays or clause 22.7 (b) - Counter Leave of this Agreement.

No loading is payable where the annual leave is taken whally or partly in
advance, provided however, that if the employment of such an employee
continues until their next anniversary date, the loading then becomes
payable,

Where the employment of an employee is terminated for a cause other than
misconduct and at the time of the termination the employee has not heen
given and has not taken the whole of the annual leave accrued as at their last
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anniversary date, they shall be paid the leave loading for such leave on
termination. No leave loacing is payable on pro-rata leave on termination.

Where the employment of an emgloyee is terminated for misconduct and at
the time of the termination the employee has not been given and has not
taken the whole of the annual leave accrued as at their last anniversary date,
they shall not be paid the leave loading for such leave on termination.

22.9 Annual Leave and Service

A period of annual leave does not break an employee’s continuity of service and
annual leave counts as service for ail purposes.

23. PERSONAL/CARER’S LEAVE

23.1 The National Emgloyment Standard

(a)

(b)

(c)

Employees are entitled to personal leave in accordance with the provisions of
the Standard (refer to Part 2.2, Division 7 of the Act)..

Casual employees have nho entitlement to paid personal/carer's leave, but do
have an enfitlement to unpaid carer's leave.

Entitiement to paid personal/carer's leave

Amount of leave

(i} For each year of service with his or her employer, an employee is
entitled to 10 days of paid personalicarer’s leave.

Accrual of leave

{ii)  Anemployee’s entitlement to paid personal/carer’s leave accrues
progressively during a year of service according to the employee’s
ordinary hours of work, and accumuiates from year {o year.

23.2 Meaning of PersonaliCarer's Leave

Personalfcarer's leave is either;

(@)

(b)

paid leave (sick leave) taken by an employee because of a personal iliness,
or injury, of the employee; or

paid or unpaid leave (carer's leave) taken by an employee to provide care or
suppart to a member of the employee’'s immediate family, or a member of the
employee's household, who requires care or support because of:

(i) a personal illness, or injury, of the member; or

(i}  an unexpected emergency affecting the member.
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23.3 Accrual of Paid Personal/Carer’s Leave

23.4

23.5

236

(a)

()

Subject to the transitional arrangements of sub-clause 23.1(b), an employee
shall accrue an amount of paid personal/carer's leave, for each completed 4

week period of continucus service with the employer, of 1/26 of the number
of ordinary hours worked by the employee for the employer during that 4
week period. '

Paid personalfcarer’s leave shall accrue on a pro-rata basis and be credited
monthly.

Paid personal/carer's leave is cumulative.
No payment will be made in lieu of accumulated personal/carer's leave.

Casual employees have no entitlement to paid personal/carer's leave.

Payment of Paid Personal/Carer's Leave

If an employee takes paid personallcarer's leave during a period, the

perscnal/carer's leave shall be paid at the employee’s ordinary pay immediately
before the pericd begins.

Annual Limit - Paid Carer’s Leave

()

(©)

The employee is not entitled to take paid carer's leave from his or her
employment with the employer at the time if, during the period of 12 months
ending at the time, the employee has aiready taken a total amount of paid
carer's leave from that employment of 1/26 of the ordinary hours worked by
the employee for the employer during that period.

The annual limit on paid carer's leave set out in this clause shall not apply to

sick leave accrued to that employee prior to 27 March 2006 subsequently
taken as paid carer’s leave,

Taking Unpaid Carer's Leave

(a)

(b)

()

An employee is entitled to a period of up to 2 days unpaid carer's leave for
each occasion when a member of the employee's immediate family, or a
member of the employee’s household, requires care or support during such a
period because of;

) a personal iliness, or injury, of the member; or
(i) an unexpected emergency affecting the member.

This entitlement extends to casual employees and the employer agrees not
to fail to re-engage a casual employee because the employee accessed the
entitlements provided for in this sub-clause. The rights of the employer to
engage or not to engage a casual employee are otherwise not affected.

An employee is entitled to unpaid carer's leave for a particular occasion only
if the employae cannot take an amount of paid perscnal/carer's leave.
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23.7 Taking of Paid Sick Leave

(@)

(b)

(c)

(d)

An employee is entitied to use their paid personal/carer's leave entitlement
as paid sick leave in accordance with the Standard.

An employee is not entitied to be paid sick leave whilst they are in receipt of
workers' compensation payments.

Sick Leave - Notice: To be entitled to sick leave during a period, an employee
must give the employer notice as soon as reasonably practicable (which may
be at a time before or after the sick leave has started) that the employee is
(or will be) absent from his or her employment during the period because of a
personal illness, or injury, of the employee,

This requirement does not apply t0 an employee who could not comply with it
because of circumstances beyond the employee’s control.

Sick Leave - Documentary Evidence: If the employer requires an employee
to give the employer documentary evicence in relation to a period of sick
leave taken (or to be taken) by the employee:

(i) To be entitled to sick leave during the period, the employee must give
the employer as soon as reasonably practicable (which may be at a
time before or after the sick leave has started);

(A) if it is reasonably practicable to do so - a medical certificate
from a medical practitioner;

(B) if it is not reasonably practicable for the employee to give the
employer a medical certificate - a statutory declaration made by
the employee; and

(iy  The document must include a statement to the effect that:

(A) if the document is a medical certificate - in the medical
practitioner’'s opinion, the employee was, is, or will be unfit for
work during the period because of a personal illness or injury; or

(B) if the document is a statutory declaration - the employee was,
is, or will be unfit for werk during the period because of a
personal iliness or injury.

This requirement does not apply to an employee who couid not comply with it
because of circumstances beyond the employee’s contral,

23.8 Taking of Carer’s Leave

(a)

(b)

An employee is entitled to use their paid personalicarér's leave entitlement
as paid carer's leave in accordance with the Standard.

An employee who is entitled to a period of unpaid carer’s leave is entitled to
take the unpaid carer's leave as:

(i) a single, ulnbroken period of up to 2 days; or
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(i}  any separate periods to which the employee and the employer agree.

() Carer's Leave - Notice: To be entitled to carer's leave during a period, an
employee must give the employer notice as soon as reasonably practicable
{which may be at a time before or after the carer’s leave has started) that the
employee requires (or required) leave during the period to provide care or
support to a member of the employee’s immediate family, or a member of the

employee’s household, who requires (or required) care or support because
of:

(i) a personal iliness, or injury, of the member; or
(i)  an unexpected emergency affecting the member.

This reguirement does not apply to an employee who could not comply with it
because cof circumstances beyond the employee’s control.

(d) Carers Leave - Documentary Evidence: If the employer requires an
employee to give the employer documentary evidence in relation to a period
of carer's leave taken (or to be taken) by the employse:

(i) To be entitled to carer's leave during the period, the employee must
give the employer as soon as reasonably practicable (which may be at
a time before or after the carer's leave has started);

(A} if the care or support is required because of a personal illness,
or injury, of the member - a medical certificate from a medical
practitioner or a statutory declaration made by the employee;

(B) if the care or support is required hecause of an unexpected
emergency affecting the member - a statutory declaration made
by the employee; and

(il  The document must include a statement to the effect that:

(A) if the document is a medical certificate - in the medical
practitioner's opiniocn, the member had, has or wil have a
personal illness or injury during the period; or

{B) if the document is a statutory declaration - the employee
requires (or required) leave during the period to provide care or
support to the member because the member requires {(or
required) care or support during the period because of:

N a personal illness, or injury, of the member; or

()  an unexpected emergency affecting the member.

This requirement does not apply to an employee who could not
comply with it because of c¢ircumstances beyond the
employee’s control.

23.9 Employee taken not to be on paid personalfcarer’s leave on public holiday
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23.10

24.
24.1

24.2

243

24 .4

If the period during which an employee takes paid personal/carer's leave includes a
day or part-day that is a public holiday in the place where the employee is based for
work purposes, the employee is taken not to be on paid personal/carer's leave on
that public holiday.

Payment for paid personal/carer’s leave

if, in accordance with this Subdivision, an employee takes a period of paid
personalfcarer's |leave, the employer must pay the employee at the employee's
base rate of pay for the employee’s ordinary hours of work in the peried.

COMPASSIONATE LEAVE
The National Employment Standard

(a) Employees are entitled to compassionate leave in accordance with the
provisions of the Standard (refer to Part 2.2, Division 7 of the Act).

{p}  Casual employees have no entittement to paid compassionate leave.
However casual employees are entitled to unpaid compassionate leave
provided the casual employee would otherwise be entitied to such leave and
complies with the provisions of this clause. The employer agrees not to fail to
re-engage a casual employee because the ernployee accessed the
entitlements provided for in this sub-clause. The rights of the employer to
engage or not to engage a casual employee are otherwise not affected.

Compassionate leave is paid leave taken by an employee:
(a) for the purposes of spending time with a person who:

(i) is @ member of the employee’s immediate family or a member of the
employee's household; and

(i) has a personal iliness, or injury, that poses a serious threat to his or
her life; or

(b)  after the death of a member of the employee's immediate family or a member
of the employee’s household.

An employee is entitled to a period of 2 days of compassionate leave for each
occasion when a member of the employee's immediate family or a member of the
employee's household:

(a) contracts or develops a personal iliness that poses a serious threat to his or
her life; or

(b)  sustains a personal injury that poses a serious threat to his or her life; or
(¢) dies.
However, the employee is entitied to compassionate leave only if the employee

gives the employer any evidence that the employer reasonably requires of the
illness, injury or death.
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24.5

246

24.7

249

An employee who is entitled to a period of compassionate leave is entitled to take
the compassionate leave as:

(a) asingle, unbroken period of 2 days; or

(b) 2 separate periods of 1 day each, or

(c) any separate pericds to which the employee and the employer agree.

If an employee takes compassionate leave during a period, the compassionate
leave shall be paid at the employee’s ordinary pay immediately before the period

begins.

A period of compassionate leave does not break an employee’s continuity of service
and compassionate leave counts as service for all purposes.

If an employee has to travel further than 100km they are entitled to take an extra
day of compassionate leave

Notice and evidence requirements
Notice

(a)  An emiployee must give his or her empioyer notice of the taking of leave
under this Division by the employee.

{b)  The notice:

(i must be given to the employer as soon as practicable (which may be a
time after the leave has started); and

(i)  must advise the employer of the period, or expected period, of the
leave.

Evidence

(a)  An employee who has given his or her employer notice of the taking of leave
under this Division must, if required by the employer, give the employer
evidence that would satisfy a reasonable person that:

(i) if it is paid personal/carer's leave—the leave is taken for a reason
' specified in section 87; or

(ii) if it is unpaid carer's leave—the leave is taken for a permissible
occasion in circumstances specified in subsection 103(1); or

(i)  if it is compassionate leave—the leave is taken for a permissible
occasion in circumstances specified in subsection 105(1).
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25. PARENTAL LEAVE
25.1 The Naticnal Employment Standard

(@) Employees are entitled to parental leave in accordance with Part 2-2,
Division 5 of the Act.

25.2 Paid Parental Leave
{a) Fulltime and part-time employees, who have completed at least 52 weeks of

continuous service are eligible for unpaid parental leave, will also be entitled

1o paid parental leave at ordinary pay, from the date the parental leave
commences.

(b}  Casual employees have nc entittement to parental leave unless they are
eligible casual employees.

(¢) Inaddition to any government schemes paid parental leave includes:
(i) 9 weieks paid maternity leave for the birth mother;

(i) 9 weeks paid adoption leave for the initial primary carer of the adopted
child;

(iiy 1 week paid parental leave taken by the partner which must
commence within four weeks of the birth of the child.

(d)  Unpaid parental leave includes:
(i} 1 week unpaid parental leave.

(i) Unpaid parental leave commences from the date of the birth of the child

(e)  The father, partner of the birth mother, or partner of the initial primary career
of an adopted child is entitled to unpaid parental leave

26. LONG SERVICE LEAVE

26.1 The National Employment Standard

Employees shall be entitled to long service leave in accordance with Part 2-2,
Division 9 of the Act.

An employse's entitlement to long service leave shall he in accordance with the
provisions of this Agreement and the Long Service Leave Act 1955 (NSW) provided
that should there be any inconsistency between that legislation and the provisions
of this Agreement these provisions shall prevail.

262 (a) Each employee shall be entitled to two months long service leave on ordinary
pay after ten years' service; thereafter additional long service leave shall
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accrue on the basis of five months long service leave for each ten yesars'
service. This additional leave may be taken on a prc-rata basis each five
years after completing the initial 10 year period of service.

Where the services of an employee with at least five years' service are
terminated by the employee or the employer hefshe shall be entitled to be
paid a proportionate amount on the basis of two months for ten years service
if he/she resigns as a result of illness incapacity or domestic or other
pressing necessity, or by reason of death, The employee is not entitled to this
amount if hefshe is dismissed for reasons of sericus and wilful misconduct.

26.3 For the purpose of sub-clause 26.2;

(a)
(b)

264

265 (a)

(b)

service shall mean continuous service with any one employer/organisation;

service shall not include:

(i) any period of leave without pay except in the case of employees who
have completed at least ten years service (any period of absence
without pay being exciuded there from) in which case service shall
include any period without pay not exceeding six months taken afier i
June, 1980;

(iiy any period of service as a parf-time worker except as provided for in
sub-clause 26.6.

The ernployer shall give to each employee at least one month’s notice of the
date from which it is proposed that the employee's long service leave shall be
given and taken, Long service leave shall be taken as soon as practicable
having regard to the needs of the workplace, or where the employer and the
ernployee agree, such leave may be postponed to an agreed date.

On the termination of employment of an employee, otherwise than by his or
her death, an employer shall pay to the employee the monetary value of all
long service leave accrued and not taken at the date of such termination and
such monetary value shall be determined according to the salary payable to
the employee at the date of such termination.

Where an employee who has acquired a right to long service leave, or after
having had five years' service and less than ten years' service dies, the
widow or the widower of such employee or if there is no such widow or
widower, the children of such employee, or if there is no such widow,
widower or children such person who, in the opinion of the employer, was at
the time of the death of such an employee, a dependent relative of such
employee shall be entitled to receive the monetary value of the leave not
taken or which would have accrued to such employee had his or her services
terminated as referred to in sub-clause 26.2(b) and such monetary value
shall be determined according to the salary payable to the employee at the
time of his or her death.

Where there is a guardian of any children entitied under this sub-clause the
payment to which such children are entitied may be made to such guardian
for their maintenance, education and advancement.
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266

28.7

26.8

Where there is no person entitled under this sub-clause to receive the
monetary value of leave payable under the foregoing provisions payment in
respect thereof shall be made to the legal personal representative of such
employee.

Full-time and permanent part-time employees shall be entitled to have previous
part-time service as a part-time warker which is the equivalent of at least two full
days' duty per week taken into account for iong service leave purposes in
conjunction with full-time and/or permanent pari-time service on the basis of the
proportion that the actual number of hours worked each week bears to forty hours
up until 30 April, 1985 and bears to thirty-eight hours on and from 1 May, 1985,
provided the part-time service as a part-time worker merges without break with the
subsequent full-time service or permanent part-time employment.

Where an employee has been granted a period of long service leave prior to the
coming into force of this Agreement, the amount of such leave shall be debited
against the amount of leave due under this Agreement.

Employees of the employer previously covered by long service leave provisions or
arrangements contained in industrial instruments or State legislation will have their
long service leave accerued entitlement carried over but the accruai and access to
long service leave entitlements from the date of transfer shall be in accordance with
this Agreement,

e.g. an employee with 15 years continuous service under an industrial instrument or
State legislation at the time of transfer may have an accrued entitlement of 3
months long service ieave. From this time onwards employees would accrue their
entitlements in accordance with this Agreement, at the rate of 2.5 months for each
five years service as the continuity of service for long service leave purposes is not
affected by the entering into of this Agreement. Thus, after 20 years continuous
service the employee would be entitled to 5.5 months long service leave, made up
of 3 months under the previous industrial instrument or State legislation and a
further 2.5 months under this Agreement.

27. REPATRIATION LEAVE

27.1

27.2

Employees who are ex-servicemen or ex-service women may be granted special
leave in one or more periods up to a maximum of 82 working days in any period of
twelve months without deduction from annual or sick leave credits for the following
purposes in connection with an accepted war-caused disability or in connection with

an application to the Repatriation Department for a disability to be so accepted:

{a) to attend a hospital or clinic ar visit a medical officer in that regard;

(b) to aftend a hospital, clinic or medical officer or to report for pericdical
examination or attention;

(c) to attend limb factories for the supply, renewal and repair of artificial
replacements and surgical appliances.

Employees are to provide the employer with documentary evidence as to the
attendance prior to the payment of special leave being granted.
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28. LEAVE WITHOQUT PAY

28.1

28.2

By agreement between the employer and a permanent employee, an employee
may be granted a period of [eave without pay.

The period of leave without pay will not break the continuity of service but will not
count for the purpose of:

(a) accruing annual leave, incremental progression, sick leave and public
holidays;

(b) accruing long service leave except in the case of employees who have
completed at least ten years service (any period of absence without pay
being excluded there from) in which case service shall include any period
without pay not exceeding six months taken after 1 June, 1980,

(¢y  qualifying period for paid and unpaid parental ieave; and

(d) the calculation of notice and severance pay in accordance with clause 29 -
Termination of Employment and clause 31 - Redundancy.

PART 4 - OTHER PROVISIONS

29. TERMINATION OF EMPLOYMENT

29.1. An Employee shéll be entitled to Notice of termination and redundancy in

29.2

29.3

29.4

accordance with Chapter 2, Part 2.2 ~ Division 11 of the Act.

Prior to reaching any decision to terminate the employment of an employee on
grounds other than would justify summary dismissal, the employer will:

(a) inform the employee that the termination of their employment is heing
considered,

(b) advise the employee of the reasons for termination; and

(c) provide the employee with an opportunily to show cause why their
employment should not be terminated.

An employee shall be given reasonable time tc respond, and shall be provided with
details of any relevant material. Where a meeting is held with the employee, the
employee is entitled to have a witness present. The witness may be e.g. a co-
worker, a workplace union delegate, an officer of the union, a family member, or
any other person.

Employment, other than of a casual, will be terminated only by appropriate notice on
either side or by the payment by the employer or forfeiture by the employee of
wages in lieu of notice. Provided that employment may be terminated by part of the
pericd of notice specified, and part payment or forfeiture, in lieu of the period of
notice specified. The employment of an employee on probation shall be terminated

in accordance with sub-clause 13.1, and sub-clause 29.4 shall not apply to such
employee.

29.5 Notice of termination by the employer:
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[
_(C)
(o2}

29.7

29.8

29.9

30.

(a () Period of Continuous Service Minimum Period of Notice

1 year or less 1 week
More than 1 year but not more than 3years 2 weeks
Morre than 3 years but not more than 5 years 3 weeks
More than 5 years 4 weeks

(i) A Director of Nursing shall be entitled to four weeks notice.

(i) A Care Service Employee Grade § shall be entitled to four weeks
notice,

{b) Employees (other than casuals) aged 45 years or older will be entitled to an
additional one week’s notice if the employee has completed at least two
years continuous service for the employer.

{c) Casuals are to be given notice to the end of the current shift worked.
Notice by employee -

{a) Subject to sub-clauses 29.5(b), (c) and {(d), employees shall give the
employer one week's notice of termination in writing.

{b) A Director of Nursing shall give four (4) weeks notice of termination in writing.

() A Care Service Employee Grade 5 shall give four (4) weeks notice of
termination in writing.

(d) Casuals shall only be required to give notice to the end of the current shift
worked.

The emp[oyer may, without notice, summarily dismiss an employee at any time for
serious misconduct or wilful disobedience. Payment is up to the time of dismissal
only.

The employer will give the employee a statement signed by the employer stating the
period of employment and when the employment was terminated if the employee
requests.

Abandonment of Employment

Where an employee is absent from work for a continuous period of two working
days without the consent of the employer, and without notification to the employer,
the employer shall be entitled to inform the employee by written correspondence
that unless the employee provides a satisfactory explanation for her or his absence
within two days of the receipt of such a request, the employee will be considered to
have ahandoned employment.

CONSULTATION REGARDING MAJOR WORKPLACE CHANGE

This clause applies if:
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30.1

30.2

31.
311

Employer to notify

(a)

(b)

Where an employer has made a proposed change to introduce major
changes in production, program, organisation, structure or fechnology that
are likely to have significant effects on employees, the employer must notify
the employees who may be affected by the proposed changes and their
representatives, if any.

Significant effects include termination of employment; major changes in the
composition, operation or size of the employer's workforce or in the skills
required; the elimination or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work; the need for
retraining or transfer of empioyees to other work or focations, and the
restructuring of jobs. Provided that where this award makes provision for
alteration of any of these matters an alteration is deemed not to have
significant effect.

Employer to discuss change

(a)

(b}

The employer must discuss with the employees affected and their
representatives, if any, the introduction of the changes referred to in clause
30.1, the effects the changes are likely to have on employees and measures
to avert or mitigate the adverse effects of such changes on employees and
must give prompt consideration fo matters raised by the employses and/or
their representatives in relation to the changes.

The discussions must commence as early as practicable after a definite
decision has been made by the employer to make the changes referred to in
clause 30.1.

For the purposes of such discussion, the employer must provide in writing to
the employees concerned and their representatives, if any, all relevant
information about the ¢hanges including the nature of the changes proposed,
the expected effects of the changes on employees and any other matters
likely to affect ernployees provided that no employer is required to disclose
confidential information the disclosure of which would be contrary to the
employer's interests,

REDUNDANCY

Redundancy

In addition to the period of notice prescribed for ordinary termination, where the
Employee's employment is terminated in circumstances where the Employer no
longer wishes the job the Employee has been doing to be done by anyone and this
is not due to the customary turnover of labour, the Employee will be entitled to the
following amount of severance pay in respect of continuous periods of service:

Minimum Years of Service: Redundancy Pay
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1 year or less nil

At least 1 year but less than 2 years 4 weeks pay
At least 2 years but less than 3 years 7weeks pay
At least 3 years but less than 4 years 10 weeks pay
At least 4 years but less than 5 years 12 weeks pay
At least b years but less than 6 years 14 weeks pay
At least € years and over 16 weeks pay

(a)  Where the employee is 45 years -of age or over, the employer shall pay the
employee in accordance with the following scale:

Minimum Years of Service Retrenchment Pay
Less than 1 year Nil

1 year and less than 2 years 5 weeks pay

2 years and less ’than 3 years 8.75 weeks pay
3 years and less than 4 years 12.5 weeks pay
4 years and less than 5 years 15 weeks pay

5 years and less than 6 years _ 17.5 weeks pay
6 years and over 20 weeks pay

(b)  "Weeks pay" means the rate of pay for the employee concerned at the date
of termination, and shall include in addition to the ordinary pay any over-
agreement payments and the following, if applicable:

(c}  shift allowances as prescribed in sub-clauses 19.1 and 19.2 -Shift and
Weekend Work;

(d)  weekend penalties as prescribed in sub-clause 19.3 -Shift and Weelend
Work;
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31.2

31.3

31.4

32.
32.1

32.2

32.3

(e) broken shift allowances as prescribed in clause 15.4 - Broken Shifts;

(i  apprentices' TAFE examination allowances as prescribed in clause 14.5(d) -
Other Entitlements; and

The term 'weeks pay' means the Ordinary Hourly Rate of pay for the Employee
listed in Schedule 2 multiplied by the average actual hours worked over the
preceding 12 months.

The Employer will not be obliged to make a severance payment if the Employer
obtains suitable alternative employment for the Employee, which the Employee
either accepts or unreasonably rejects.

For the purposes of this clause, "continuous service” shall be interpreted in the
same manner as “service of a worker” is interpreted in the Long Service Leave Act
1955 (NSW) as at the date this Agreement comes into operation. Periods of leave
without pay, including parental leave without pay, do not break the continuity of
service of an employee but are not to be taken into account in calculating length of
service far the purposes of this clause.

WORKLOAD MANAGEMENT

The parties to this agreement acknowledge that employees and management have
a responsibility to maintain a balanced werkload and recognise the adverse affects

that excessive workloads may have on employee/s and the quality of resident/client
care.

To ensure that employee concerns involving excessive workloads are effectively
dealt with by Management the following procedures should be applied:

(a) In the first instance, employee/s should discuss the issue with their
immediate supervisor and, where appropriate, explore solutions.

(b} If & solution cannot be identified and implemented, the matter should be
referred to an appropriate senior manager for further discussion.

(c) If a solution still cannot be ide