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Fair Work Act 2009 
s.185—Enterprise agreement

Tocumwal Lions Community Hostel Limited
(AG2024/502)

TOCUMWAL LIONS COMMUNITY HOSTEL LIMITED, NSWNMA 
AND HSU NSW ENTERPRISE AGREEMENT 2023

Aged Care Industry

COMMISSIONER CRAWFORD SYDNEY, 9 APRIL 2024

Application for approval of the Tocumwal Lions Community Hostel Limited, NSWNMA and 
HSU NSW Enterprise Agreement 2023

[1] An application has been made for approval of an enterprise agreement known as the 
Tocumwal Lions Community Hostel Limited, NSWNMA and HSU NSW Enterprise Agreement 
2023 (Agreement). The Application was made pursuant to s.185 of the Fair Work Act 2009 
(FW Act). It has been made by Tocumwal Lions Community Hostel Limited (Applicant). 
The Agreement is a single enterprise agreement.

[2] The Applicant has provided written undertakings. I am satisfied that the undertakings 
will not cause financial detriment to any employee covered by the Agreement and that the 
undertakings will not result in substantial changes to the Agreement. 

[3] Subject to the undertakings referred to above, I am satisfied that each requirement of 
ss.186, 187 and 188 as are relevant to this application for approval have been met. The 
undertakings are taken to be a term of the Agreement.

[4] Noting clause 8.2 of the Agreement, I am satisfied that the more beneficial 
entitlements of the NES in the FW Act will prevail where there is an inconsistency between 
the Agreement and the NES. 

[5] The Australian Nursing and Midwifery Federation (ANMF) and the Health Services 
Union (HSU) lodged Form F18 statutory declarations giving notice under s.183 of the FW 
Act that they want the Agreement to cover them. In accordance with s.201(2) of the FW Act, I 
note the Agreement covers the ANMF and the HSU. 

[2024] FWCA 1278

DECISION
FairWork 

Commission 
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[6] The Agreement is approved and will operate from seven days after approval in 
accordance with s.54 of the FW Act. The nominal expiry date of the Agreement is 1 August 
2025.

COMMISSIONER

Printed by authority of the Commonwealth Government Printer

<AE524156  PR773329>
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IN THE FAIR WORK COMMISSION 

FWC Matter No: AG2024/502 .... 

Applicant: Tocumwal Lions Community Hostel Limited 

Section 185 - Application for approval of a single enterprise agreement 

Undertaking -Section 190 

I, Therese MacGregor, Financial Administrator, have the authority given to me by Tocumwal 
Lions Community Hostel Limited to give the following undertakings with respect to the 
Tocumwal Lions Community Hostel Limited NSWNMA and HSU NSW Enterprise 
Agreement 2023 ("the Agreement"): 

1. In regard to clause 17 .2, where an Employee is entitled to be paid overtime or at a 
higher penalty rate as per clauses 24, 26, 27 or 28, the employee shall be paid at the 
relevant rate as per those clauses. 

2. That Schedule Bat page 74 be amended to insert the pay scale for a Cook Level 3: 

Classification FFPPOA 
I 

FFPPOA 1 July I FFPPOA 1 July 
Title 1 January 2024 2024 2025 
Level 3 
Catering 

$26.65 I $27.31 I $28.00 
Services 

3. That where an Individual Flexibility Arrangement at Schedule C is agreed, the 
employee will be provided with the signed Arrangement within 14 days and that the 
instrument will not contain any unlawful terms. 

4. To amend clause 43.1 to read 'Personal Care Worker Level 5' instead of 'Care 
Service Employee Grade 5'; and, 

5. Remove any reference to Allowance Rate in the ACE Level 6 classification. 

6. To Amend Clause 29.2 (c) to add: 

Where an Employee uses their own vehicle for the authorised travel, the per 
kilometre rate at Schedule B shall be paid. 

7. Employees will be entitled to receive the compassionate leave entitlements in the 
NES relating to miscarriage and stillbirth. 
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PART 1 - PRELIMINARIES 

1. INTRODUCTION 

This Agreement is made under section 172 of the Fair Work Act 2009. 

(a) It is the intention of this Agreement that the Unions will be covered by this 
Agreement. 

2. TITLE 

This Agreement shall be known as the Tocumwal Lions Community Hostel Limited, 
NSWNMA and HSU NSW Enterprise Agreement 2023 and throughout is referred to as 
"the Agreement". 

3. PARTIES BOUND 

This Agreement shall be binding according to its terms upon the following: 

(a) Tocumwal Lions Community Hostel Limited and, 

(b) all those employees of the employer performing work within the classifications 
contained in this agreement and employed in a residential aged care facility, 
retirement village or home care program in NSW. 

(c) It is acknowledged that Unions intend to apply to be covered by the Agreement. 

4. COMMENCEMENT 

The agreement will commence 7 days after the date of approval by the Fair Work 
Commission (FWC). 

5 EXPIRY 

This Agreement shall have a nominal expiry date of 1 August 2025. 

6. DEFINITIONS 

Where a term of this Agreement has a corresponding definition in the Act, the 
Regulations or the NES, the definition in the Act, the Regulations or the NES shall apply. 
Any such terms that are also defined in this Agreement are defined for the convenience 
only of the parties and shall be overridden to the extent of any inconsistency with the 
definition found in the Act, the Regulations or the NES. 

For the purposes of this Agreement: 

Act means the Fair Work Act 2009 (as amended). 

Base rate of pay (refer to section 16 of the Act) is the rate of pay payable to the 
employee for the ordinary hours of work, but not including any of the following: 
Incentive-based payments and bonuses; loadings; monetary allowances; overtime or 
penalty rates; or any other separately identifiable amounts. 

Base hourly rate of pay means the base rate of pay divided by 38. 

Tocumwal Lions Community Hostel, NSWNMA, ANMF NSW Branch and HSU New South Wales Branch Enterprise Agreement 2023 
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Board means the Nursing and Midwifery Board of Australia and shall also be taken to mean 
a reference to the Australian Health Practitioner Regulation Authority as 
appropriate/applicable. 

De facto partner means: 

a) a person who, although not legally married to the employee, lives with the 
employee in a relationship as a couple on a genuine domestic basis (whether the 
employee and the person are of the same sex or different sexes); and 

b) includes a former de facto partner of the employee. 

Employment classifications mean those set out in Schedule A to this Agreement and 
shall apply as if they had been reproduced in full in this clause. 

Employee means an Employee of the Employer and has the meaning in the Act. 

Employer means Tocumwal Lions Community Hostel Limited and has the meaning in 
the Act. 

Employee representative means an Employee or other person or union nominated by 
the Employee/s to represent the Employee/s in relation to their employment. 

FWC means Fair Work Commission 

Immediate Family means: 

(a) a spouse, a former spouse, de facto partner, child, parent, grandparent, 
grandchild or sibling of the employee; or 

(b) a child, parent, grandparent, grandchild or sibling of a spouse or a former spouse 
or de facto partner of the employee; or 

(c ) a person related to the Employee in accordance with First Nations kinship 
relationship. 

NES means the National Employment Standards as amended from time to time. 

Ordinary Pay includes: the base rate of pay; any applicable over-agreement payments 
for ordinary hours of work and Climatic & Isolation Allowance. It does not include shift or 
weekend or public holiday penalties. 

Regulations means the Fair Work Regulations 2009 associated with the Fair Work Act 
2009 (as amended from time to time). 

Union or Unions means the HSU NSW/ACT/QLD; the New South Wales Nurses and 
Midwives' Association; and the Australian Nursing and Midwifery Federation (NSW 
Branch). 

7. COMPLETE AGREEMENT 

7.1 Unless it is agreed to seek a variation to the terms of this agreement, the parties to this 
agreement acknowledge that this Agreement settles all claims in relation to the terms and 
conditions of employment of the Employees to whom it applies and agree that they will 
not pursue any extra claims during the term of this Agreement. 

7.2 Subject to an Employer meeting its obligations to consult arising under this Agreement or 
a contract of employment, it is not the intent of this provision to inhibit, limit or restrict an 
Employer's right or ability to introduce change at the workplace. 
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7 .3 Despite clause 7 .1, the Employer recognises that Stage 3 of the 'work value' applications 
before the Fair Work Commission have not been completed. The Employer undertakes 
that any financial assistance delivered by the Commonwealth in regard to the rates of 
pay will be provided to employees in accordance with the Minister's instructions or 
guidance. 

8. NATIONAL EMPLOYMENT STANDARDS 

8.1 The NES and the Agreement contain the minimum conditions of employment for 
Employees covered by this Agreement. 

8.2 The NES applies to Employees covered by the Agreement except where the Agreement 
provides a greater condition or entitlement whereby the Agreement will prevail to the 
extent that is it more favourable than the NES. 

9. AVAILABILITY OF AGREEMENT 

The employer must ensure that copies of this Agreement and the NES are available to all 
employees to whom they apply, such as on a notice board which is conveniently located 
at or near the workplace or through electronic means, whichever makes them more 
accessible. 

PART2-ENGAGEMENT 

10. EMPLOYEE ENGAGEMENT 

10 .1 Employment Categories: 

(a) Employees under this Agreement will be employed in one of the following 
categories: 

(i) full-time; 

(ii) part time; or 

(iii) casual. 

(b) At the time of engagement an Employer will inform each Employee whether they 
are employed on a full-time, part time or casual basis. An Employer may direct an 
Employee to carry out such duties that are within the limits of the Employee's skill, 
competence and training and are consistent with the Employee's respective 
classification. 

10.2 Full-time Employees: A full-time employee is one engaged as such and whose ordinary 
hours of work average 38-hours per week. 

10.3 Part-time Employees: 

(a) A part-time employee is an employee who is engaged to work less than an 
average of 38 ordinary hours per week and whose hours of work are reasonably 
predictable. 

(b) Before commencing part-time employment, the employer and employee will agree 
in writing the guaranteed minimum number of hours to be worked and the 
rostering arrangements which will apply to those hours. For all Employees except 
those employed in Nursing classifications, the agreement will also include the 
starting and finishing times each day and the days of the week. 
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(c) The terms of the agreement in clause 10.3(b) may be varied by agreement 
between the Employer and Employee and recorded in writing. 

(d) Unless otherwise stated, the terms of this Agreement will apply on a pro rata 
basis to part-time Employees on the basis that the ordinary weekly hours for full­
time Employees are 38. 

(e) Reasonable additional hours may be worked in accordance with Clause 17.3 -
Arrangement of Hours. 

10.4 Review of Part-time Hours: 

(a) At the request of an Employee, the hours worked by the Employee will be 
reviewed annually. 

(b) Where the Employee is regularly working more than their specified contracted 
hours then such contracted hours shall be adjusted by the Employer, to reflect the 
hours regularly worked, which may include moving to full-time employment. 

(c) The hours worked in the following circumstances will not be incorporated in the 
adjustment: 

(i) if the increase in hours is as a direct result of an Employee being absent 
on leave, such as for example, annual leave, long service leave, maternity 
leave, workers compensation; and 

(ii) if the increase in hours is due to a temporary increase in hours only due, 
for example, to the specific needs of a resident or client. 

(d) Any adjusted contracted hours resu lting from a review, should, however, be such 
as to readily reflect roster cycles and shift configurations utilised at the workplace. 

10.5 Review of Guaranteed Hours (Part time Home Care Classifications only) 

(a) Where a part time Home Care employee has regularly worked more than their 
guaranteed hours for at least 12 months, the Employee may request in writing 
that the Employer vary the agreement made under clause 10.3(b), or as 
subsequently varied under clause 10.3(c), to increase their guaranteed hours. 

(b) The Employer must respond in writing to the Employee's request within 21 days. 

(c) The Employer may refuse the request only on reasonable business grounds. 

(d) Before refusing a request made under clause 10.5(a), the Employer must discuss 
the request with the Employee and genuinely try to reach agreement on an 
increase to the Employee's guaranteed hours that will give the Employee more 
predictable hours of work and reasonably accommodate the Employee's 
circumstances. 

(e) If the Employer and Employee agree to vary the agreement made under clause 
10.5(b) , the Employer's written response must record the agreed variation. 

(f) If the Employer and Employee do not reach agreement, the Employer's written 
response must set out the grounds on which the Employer has refused the 
Employee's request. 

(g) Clause 10.5 is intended to operate in conjunction with clause 10.3(c) and does 
not prevent an Employee and Employer from agreeing to vary the agreement 
made under clause 10.3(b) in other circumstances. 

(h) An Employee cannot make a request for a review of their guaranteed hours 
when: 

(i) The Employee has refused a previous offer to increase their guaranteed 
hours in the last 6 months; or 
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(ii) The Employer refused a request from the Employee to increase 
their guaranteed hours based on reasonable business grounds in 
the last 6 months. 

(i) In addition to those matters covered in clause 1 O.S(a), changes to hours for Home 
Care employees may be affected by: 

(i) continuity of funding; 

(ii) client numbers; and 

(iii) client preferences for services including their ability to choose 
particular care workers. 

10.6 Casual Employees 

(a) A casual employee is one who is engaged as such on an hourly basis 

(b) A casual Employee will be paid an hourly rate equal to 1138th of the weekly rate 
appropriate to the Employee's classification plus the 25% casual loading. 

(d) A casual employee's entitlement to long service leave is governed by the 
provisions of the Long Service Leave Act 1955 (NSW). 

(e) Paid leave provisions do not apply to casual employees. 

10.7 Casual Conversion 

(a) At 12 months of service, a casual Employee shall be offered the opportunity to 
convert their casual employment to permanent employment. Such an offer is to be 
made within 21 days after the Employee's 12-month anniversary. 

A casual employee who has been rostered on a regular and systematic basis over 
a period of 26-weeks has the right to request conversion to permanent 
employment: 

(i) on a full-time basis where the employee has worked on a full-time 
basis throughout the period of casual employment; or 

(ii) on a part-time basis where the employee has worked on a part­
time basis throughout the period of casual employment. 

(b) The employer may consent to or refuse the request but shall not unreasonably 
withhold agreement to such a request. Such contract would generally be on the 
basis of the same number of hours as previously worked, subject to the following : 

(i) The hours worked in the following circumstances will not be 
incorporated in a consent and conversion: 

• where the increase in hours is as a direct result of an employee 
being absent on leave, such as for example, annual leave, long 
service leave, parental leave, workers compensation; and/or 

• where the increase in hours is due to a temporary increase in 
hours, for example, due to the specific needs of a resident or 
client. 

(ii) In addition to the circumstances outlined above in this clause, 
Home Care employees' consent and conversion may be affected 
by: 
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10.8 Trainees 

(A) continuity of funding; 

(B) client numbers; and, 

(C) client preferences for services including their ability to 
choose particular care workers. 

(iii) The employer will not unreasonably refuse to consent to and 
convert the hours of a Home Care employee based on the 
circumstances in clause 10.7(b)(ii) unless there is an imminent 
change to any of those circumstances. 

(iv) The guaranteed minimum number of hours resulting from a casual 
conversion should reflect roster cycles and shift configurations 
utilised in the workplace. 

(v) Casual conversion will not apply where a casual has covered 
absences of permanent employees that are expected to return to 
work. 

Schedule E to the Miscellaneous Award 2020 sets out minimum wage rates and 
conditions for employees undertaking traineeships. Provided that any reference to "this 
award" in Schedule E to the Miscellaneous Award 2020 is to be read as referring to this 
Agreement and not the Miscellaneous Award 2020. 

10.9 Trade Apprentices 

The Aged Care Award 2010 at Schedule E sets out minimum wage rates and conditions 
for employees undertaking school based apprenticeships. Provided that any reference to 
"this award" in Aged Care Award 2010 is to be read as referring to this Agreement and 
not the Aged Care Award 2010. 

10.10 Supported Wage 

Employees who, because of the effects of a disability, are eligible for a supported wage 
under the terms of this Agreement shall be employed in accordance with the provisions 
set out in their Assessment with the relevant capacity percentage applied to the minimum 
rates in this Agreement and all relevant terms of employment will conform to those in this 
Agreement. Provided that the minimum amount payable must be not less than $125.00 
per week and will be increased by 2.5% from the FFPPOA 1 July 2024 and a further 
2.5% from the FFPPOA 1 July 2025, 

11 . RECOGNITION OF SERVICE AND EXPERIENCE 

(a) From the time of commencement of employment an employee has three months 
in which to provide documentary evidence to the employer detailing any other 
relevant service or experience not disclosed at the time of commencement. This 
evidence, in the absence of other documentary evidence, may take the form of a 
statutory declaration. 

(b) Until such time as the employee furnishes any such documentation contemplated in 
sub-clause (a), the employer shall pay the employee at the level for which proof has 
been provided. 

(c) If within 3 months of commencing employment an employee does provide 
documentary evidence of other previous relevant service or experience not 
disclosed at the time of commencement, the employer shall pay the employee at the 
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appropriate rate as and from the date of commencement that would have been paid 
from that date had the additional evidence been provided at that time. 

(d) For the purpose of yearly progression based on service and experience, an 
employee must complete 1200 hours of work, but not less than 12 months service, 
including any Annual Leave taken during the year. For part -time and casual 
Employees, work in a similar capacity for another Employer shall count as if the 
hours worked were at T ocumwal Lions Community Hostel Limited. 

12. RE-GRADING OF EMPLOYEE CLASSIFICATION (AGED CARE CLASSIFICATIONS 
ONLY) 

(a) Where the nature of the work undertaken by an employee changes, such that the 
majority of the work regularly performed is work of a type normally associated with a 
higher classification and has been performed for a period of at least 3 months , the 
employee may apply to have their position reclassified to the higher classification. 

(b) An application for re-grading by an employee must be made in writing. 

(c) The employer must respond to the request in writing within 3 weeks, indicating 
whether the application is approved or denied. Where denied the response must 
provide reasons. 

(d) Changes in work by themselves may not lead to a change in an employee's 
substantive classification. Factors with a bearing on the decision may include 
whether the changes: 

(i) involve the exercise of skills, responsibility and/or autonomy normally 
undertaken at a higher classification. 

(ii) are permanent or temporary; and/or 

(iii) involve work at a higher classification or not (e.g., simply performing 
more work at the same classification or different work at the same 
classification would not qualify for re-grading). 

13. NATIONAL CRIMINAL HISTORY RECORD AND/OR NDIS CHECK 

(a) It is a condition of employment that employees, contractors and volunteers, who 
have, or are reasonably likely to have access to care recipients undergo a 
National Criminal History Record Check, commonly known as a Police Check on 
commencement of employment and at any other time as directed by the 
employer. 

(b) The employer will pay the cost of renewal of Police Checks for employees 
required to undergo such checks. 

(c) New employees will be required to pay for their initial Police Check before 
commencing employment. 

(d) Where the Employer requires an Employee to have a valid NDIS check, the 
procedures in regard to the Police Check above shall also apply. 

14. PAY AND PAYMENT 

The minimum rates of pay at Schedule B shall apply from the first full pay period on or 
after 1 January 2024. 
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14.1 Full-Time and Part-Time Employees 

(a) The base rates of pay in the appropriate employment classification for full-time 
employees and for part-time employees shall be the hourly rates of pay set out in 
the Tables in Schedule B to this Agreement. 

(b) Notwithstanding clause 14.1 (a), the base rate of pay for employees in nursing 
classifications will be as set out in the Tables in Schedule B or 2% higher than the 
rates in the Nurses Award 2020 for the corresponding classifications, whichever is 
the greater. This rate is inclusive of a buy-out of one week's annual leave for all 
nursing classifications which equates to 1.92% of the base rate of pay. 

(c) Full-time employees have the benefit of all of the other entitlements set out in this 
Agreement. 

(d) Part-time employees have the benefit of all of the other entitlements set out in this 
Agreement on a pro rata basis in the same proportion as their ordinary hours of 
work bear to full-time hours. 

14.2 Casual Employees 

(a) The base rates of pay in the appropriate employment classification for casual 
employees shall be the hourly rates of pay set out in the Table's in Schedule B to 
this Agreement. In addition, a casual loading of 25% is payable. 

(b) Penalty rates shall be applied to the Employee's base rate of pay with casual 
loading added to this amount. This is reflected within the relevant tables. 

(c) Casual employees have the benefit of all of the other entitlements set out in this 
Agreement, which are applicable to casual employees, on a pro rata basis in the 
same proportion as their ordinary hours of work bear to full-time hours. 

14.3 Live-in Home Carer 

(a) A 24-hour care shift requires an Employee to be available for duty in a client's 
home for a 24-hour period. During this period, the Employee is required to provide 
the client with the services specified in the care plan. The Employee is required to 
provide a total of no more than 8 hours of care during this period. 

(b) An Employer may only require an Employee to work a 24-hour care shift by 
agreement. 

(c) The Employee will be afforded the opportunity to sleep for a continuous period of 
8 hours during a 24-hour care shift and Employees will be provided with a 
separate room with a bed and clean linen, the use of appropriate facilities 
(including access to food preparation facilities and staff facilities where these 
exist) and free board and lodging for each night when the Employee sleeps over. 

(d) The Employee will be paid 8 hours' work at 155% of their appropriate rate for 
each 24-hour period. 

(e) If the Employee is required to perform more than 8 hours' work during a 24-hour 
care shift, that work shall be treated as overtime and paid at the rate of time and a 
half for the first 2 hours and double time thereafter, except on Sundays when 
overtime will be paid for at the rate of double time, and on public holidays at the 
rate of double time and a half. The Employer and an Employee may utilise the 
TOIL arrangement in accordance with Clause 24.4. 
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(f) An Employee may refuse to work more than 8 hours' work during a 24-hour care 
shift in circumstances where the requirement to work those additional hours is 
unreasonable. 

15. PAYMENT OF WAGES 

(a) Wages shall be paid fortnightly or where mutually agreed, monthly. 

(b) Employees shall have their wages paid by direct deposit or electronic transfer into 
one account with a bank or other financial institution as nominated by the 
employee. Wages shall be deposited by the employer in sufficient time to ensure 
that wages are available for withdrawal by employees by the close of business on 
pay day. Where the wages are not available to the employee by such time due to 
circumstances beyond the employer's control, the employer shall not be held 
accountable for such delay. 

(c) Where the services of an employee are terminated with due notice, all moneys 
owing shall be paid upon cessation of employment, but in the case of termination 
without notice, within 3 working days. 

(d) Where the employer has overpaid an employee, the employer shall notify the 
employee in writing of such overpayment and how such overpayment is made up, 
and may recover such amounts, with the written agreement of the employee as to 
the amount of the overpayment and method of such recovery. 

15.1 Particulars of Wages 

(a) On pay day each employee shall be provided with a pay slip in electronic form or 
hardcopy which complies with the relevant provisions of the Act: 

(i) the employer's name; and 

(ii) the employee's name; and 

(iii) the period to which the pay slip relates; and 

(iv) the date on which the payment to which the pay slip relates was made; and 

(v) The hours worked in that period 

(vi) Superannuation payments made by the Employer to the Employee's 
nominated Fund, 

(vi) the gross amount of the payment; and 

(vii) the net amount of the payment; and 

(viii) Any deductions authorised by the Employee; and, 

(ix) any amount paid to the employee that is a bonus, loading, allowance, penalty 
rate, incentive-based payment or other separately identifiable entitlement; 
and 

(x) Australian Business Number (if any) of the employer. 

(b) The employer shall, upon written request from an employee, provide a record of that 
employees' current accrued leave entitlements. 
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16. SALARY PACKAGING 

(a) By agreement with the Employee, an Employee's pay may be salary packaged. 

(b) The Employee shall compensate the Employer from within their base 
remuneration for any FBT incurred as a consequence of any salary packaging 
arrangement the Employee has entered into that either exceeds the cap or is a 
benefit outside of the Fringe Benefits Tax Assessment Act and associated 
taxation ruling. 

(c) Other than for in-house payroll service, the Employee shall be responsible for all 
costs associated with the administration of their salary packaging arrangements. 

(d) The Employer shall not be held responsible in any way for the cost or outcome of 
any financial advice obtained by the Employee. 

17. HOURS 

17.1 Reasonable Additional Hours 

(a) All hours worked over an average of 38 ordinary hours per week, will be deemed 
to be additional hours. All hours worked by part-time employees beyond their 
guaranteed minimum number of hours will be treated as additional hours for the 
purpose of this subclause. From time to time, full time employees may be required 
to work a reasonable number of additional hours. 

Part time employees may be asked, but not required, to work a reasonable 
number of additional hours. All additional hours worked will be paid in 
accordance with this Agreement. 

(b) An employee may not be required to work additional hours in circumstances 
where the working of additional hours would result in the employee working hours 
which are unreasonable having regards to (refer to section 62 of the Act): 

(i) any risk to employee health and safety from working the additional hours; 

(ii) the employee's personal circumstances, including family responsibilities; 

(iii) the needs of the workplace or enterprise in which the employee is 
employed; 

(iv) whether the employee is entitled to receive overtime payments, penalty 
rates or other compensation for, or a level of remuneration that reflects an 
expectation of, working additional hours; 

(v) any notice given by the employer of any request or requirement to work 
the additional hours; 

(vi) any notice given by the employee of his or her intention to refuse to work 
the additional hours; 

(vii) the usual patterns of work in the industry, or the part of an industry, in 
which the employee works; 

(viii) the nature of the employee's role, and the employee's level of 
responsibility; 

(ix) whether the additional hours are in accordance with averaging terms 
included under section 63 in a modern award or enterprise agreement that 
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applies to the employee, or with an averaging arrangement agreed to by 
the employer and employee under section 64; and, 

(x) any other relevant matter. 

17.2 Voluntary Additional Hours 

(a) The Employer will always offer additional shifts in the first instance to part-time 
or casual Employees where it is practicable to do so. 

(b) A part-time or casual Employee is not required to accept any additional hours. 

(c) Where a part-time or casual Employee requests or accepts any offer of hours in 
addition to their rostered shift or shifts, as acceptance is not required by the 
Employer, this will be paid at Ordinary time except where overtime or a penalty 
rate is otherwise payable. 

(d) To be clear, where the Employer requires an Employee to work additional time, 
the requirements of the applicable overtime rates shall apply. 

17.3 Arrangement of Hours 

(a) The ordinary hours of work, exclusive of mealtimes, shall not exceed an average 
of 38 hours per week. 

(b) The hours of work prescribed in sub-clause (a) may be arranged as follows: 

(i) 76 hours per fortnight to be arranged so that each employee shall not work 
their ordinary hours on more than ten days in the fortnight or 

(ii) 152 hours in a 28 calendar-day cycle to be arranged so that each 
employee shall not work their ordinary hours on more than 20 days in the 
28 calendar-day cycle; or 

(iii) 152 hours in a 28 calendar-day cycle to be arranged so that each 
employee shall not work their ordinary hours on no more than 19 days with 
the twentieth day taken as an accrued paid day off (ADO). 

(iv) as otherwise agreed in writing between the employer and the employee. 

(c) Employees will be free from duty for not less than 2 full days in each week or 4 full 
days in each fortnight or 8 full days in each 28-day cycle. Where practicable, days 
off will be consecutive. These days are referred to as "Rostered Days Off' 
(RDO's). 

(d) Other than for a day worker, each shift shall consist of no more than 10 hours of 
work at ordinary time (not including unpaid breaks). Day workers shall not work 
more than 8 hours per day. 

(e) Except for meal breaks and the periods not worked in broken shifts, all time from 
the commencement to the cessation of duty each shift shall count as working 
time. 

(f) The employer will ensure there is provision for handover between Registered 
Nurses at the commencement of each shift to inform of any changes to the health 
status of residents and in home care, sufficient notes are made. 

(g) Where practicable, days off will be consecutive. For Employees employed in 
Nursing classifications duty includes time an Employee is on call. 
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17.4 Rest Breaks Between Rostered Work 

(a) An Employee will be allowed a rest break of 10 hours between the completion of 
one ordinary work period or shift and the commencement of another ordinary 
work period or shift, except by agreement where it may be 8 hours. 

(b) If, on the instruction of the Employer, an Employee employed in a Nursing 
classification resumes or continues to work without having had 1 0 consecutive 
hours off duty, or 8 hours as agreed, they will be paid at the rate of double time 
until released from duty for such period. 

(c) If a rest break after overtime is required, that shall be taken in accordance with 
Clause 23.4. 

17.5 Span of Hours (Excluding Home Care Classifications) 

(a) The ordinary hours of work for a day worker will be between 6.00 am and 6.00 
pm Monday to Friday. 

(b) A shift worker is an Employee who is regularly rostered to work their ordinary 
hours of work outside the ordinary hours of work of a day worker. 

17 .6 Span of Hours (Home Care Classifications Only) 

(a) Day Worker 

(b) 

The ordinary hours of work for a day worker will be worked between 6.00 am and 
8.00 pm Monday to Sunday. 

Shift worker 

A shift worker is an Employee who works the shifts as prescribed at clause 25. 

Where an Employer wishes to engage an Employee in shiftwork, the Employer 
will advise the Employee in writing, specifying the period over which the shift is 
ordinarily worked. 

18. MINIMUM STARTS 

(a) Full-time employees shall receive a minimum payment of 4 hours for each start in 
respect of ordinary hours of work. 

(b) Residential Care 

Part-time employees shall receive a minimum payment of 3 hours for each start, 
with the exception that where a part time employee works a shift attached to a 
sleepover the minimum start will be 2 hours. 

(c) Home Care 

Part-time home care employees shall receive a minimum payment of 2 hours for 
each engagement. 

(f) Casual Employees will be paid the following minimum hours for each engagement 
at the appropriate rate: 

(i) Heath Professionals 3 hours 

(ii) All other Employees 2 hours 

(c) Casual Home Care Employees will be paid for a minimum of 2 hours for each 
period of work in a broken shift. 
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19. ACCRUED DAYS OFF (ADO) 

(a) This clause will only apply to full-time Employees. 

(b) Where an Employee is entitled to an ADO in accordance with the arrangement of 
ordinary hours of work as set in clause 17.3 (b) (iii), ADOs will be taken within 12 
months of the date on which the first full ADO accrued. 

(c) With the consent of the Employer, ADOs may be accumulated up to a maximum 
of five in any one year. 

(d) Where an Employee's employment terminates for any reason, accumulated ADOs 
will be paid to the Employee at ordinary rates. 

(e) The Employer will schedule the taking of ADOs and display them on the roster. 
Scheduling decisions will be based on the needs of the workplace and will have 
regard to Employee's preferences. 

(f) Wherever possible ADOs, will be consecutive with rostered days off prescribed in 
Clause 17.3. 

(g) Once set, ADOs may not be changed, except in accordance with Clause 21 
Rosters. 

(h} ADOs will not be rostered on public holidays. 

(i) ADOs credited to an Employee may be cashed out, subject to the following 
conditions: 

(i) each cashing out of a particular amount of ADOs must be by a separate 
agreement in writing between the Employer and the Employee; and, 

(ii) the Employee must be paid at least the full amount that would have been 
payable to the Employee had the Employee had the ADO cashed out on 
termination. 

20. BROKEN SHIFTS 

20.1 General 

(a) Broken shifts for the purpose of this clause means a shift worked by an Employee 
that includes one or more breaks (other than a meal break) totalling not more than 
four hours and where the span of hours is not more than 12 hours. 

(b) A broken shift may be worked where there is mutual agreement between the 
Employer and Employee to work the broken shift. For Nursing Employees, a 
broken shift may be worked where there is mutual agreement in writing. 

(c) Payment for a broken shift will be at ordinary pay with penalty rates and shift 
allowances in accordance with clause 25 Shiftwork, with shift allowances being 
determined by the commencing time of the broken shift. 

(d) All work performed beyond the maximum span of 12 hours for a broken shift will 
be paid at double time. 

(e) For permanent part-time and casual Employees each portion of the shift must be a 
minimum payment of 2 hours. 

(f) An Employee must receive a minimum break of 10 hours between broken shifts 
rostered on successive days. 
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20.2 (Home Care Classifications only) 

(a) One unpaid break 

An employee required to work a broken shift with one (1) unpaid break will be 
paid the Allowance at Schedule 8 per broken shift. 

(b) Two unpaid breaks 

An employee required to work a broken shift with two (2) unpaid breaks in will be 
paid the Allowance at Schedule 8, per broken shift. 

(c) Broken shift with 1 unpaid break: 

(i) The Employer may only roster an Employee to work a broken shift of 2 periods 
of work with 1 unpaid break (other than a meal break). 

(ii) An Employee rostered to work a broken shift with 1 unpaid break must be paid 
the allowance at Allowances Item #1. 

(d) Agreement to work a broken shift with 2 unpaid breaks 

(i) Despite clause 20.2(a), an Employer and an Employee may agree that the 
Employee will work a broken shift of 3 periods of work with 2 unpaid breaks 
(other than meal breaks). 

(ii) An agreement under clause 20.2(a) must be made before each occasion that 
the Employee is to work a broken shift with 2 unpaid breaks unless the 
working of the 2 break broken shift is part of the agreed regular pattern of 
work in an agreement made under clause 17.3(b) or subsequently varied 
under clause 17.3(d). 

(iii) An Employee who works a broken shift with 2 unpaid breaks must be paid the 
allowance Allowances Item #2. 

(e) Where a break in work falls within a minimum payment period in accordance with 
Clause 18 then it is to be counted as time worked and does not constitute a break 
in a shift for the purposes of clause 20.2 (a) or (b). 

(f) Payment for a broken shift will be at ordinary pay with weekend, overtime and 
public holiday penalty rates to be paid in accordance with clauses 26 Saturday and 
Sunday Work, 24 Overtime and 27 Public Holidays. 

(g) An Employee must be paid the shift penalties in accordance with clause 25 
Shiftwork in relation to work performed on a broken shift, provided that: 

(i) The shift penalties are only payable in respect of periods of work in a broken 
shift that satisfy the definitions of afternoon shift, night shift and public holiday 
shift (as defined by clause 25.2 (a) and in accordance with clause 25.2 (b)). 

(ii) The night shift penalty is not payable for work performed on a night shift 
that commences before 6.00 am. 

Example: If an Employee performs work on a broken shift from 9.00 am to 
11.00am (first period of work) and then from 5.30 pm to 8.30 pm (second 
period of work), the afternoon shift penalty will be payable on the second 
period of work only. 

(h) The span of hours for a broken shift is up to 12 hours. All work performed beyond 
a span of 12 hours will be paid at double time. 
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